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---Upon commencing at 8:35 a.m. 

THE CHAIRMAN: Good morning. Be seated, 
please. 

Ladies and gentlemen, today we are going 
to continue this morning with Mr. Hanna's 
cross-examination until lunch time and then we are 
going to start with another party in the afternoon. 

Towards the end of the day we are going 
to listen, Mr. Hanna, to your submissions with regards 
to counsels' relationships with the media, and then 
following that Mr. Cassidy may wish to respond, and 
following that we are going to go into the scoping 
session for Panel 17. 

And at the end of all that, we are going 
to break for the day prior to dinner. So we don't 
intend to come back, we intend to go right through and 
then break for the day. 

Thank you. 

JOHN EDWARD OSBORN, 

JOHN CARY, 

DAVID GORDON, 

WILLIAM STRAIGHT, 

DAVID EULER, 


JAMES ALEXANDER MacLEAN, 
TOM TWORZYANSKI, Resumed 


MR. HANNA: Mr. Chairman, I have a number 


of varied topics, it will be quite short, and I will 
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just go through them sequentially. I will just 
indicate each one as I start them. First, I would like 
to deal with Mr. Cary with respect to audits, several 
quick questions associated with that issue. 

CONTINUED CROSS-EXAMINATION BY MR. HANNA: 

Q. And specifically, Mr. Cary, what I 
would like to deal about is the role of audits in 
meeting or in measuring compliance with non-timber 
objectives in timber management plans. First of all, I 
would like to look in your witness statement at 
paragraph No. 6. 

MR. CARY: A. What page number is that? 

Q. It's page 9 and 10. Specifically I 
am looking on page 10, the phrase there that says that: 

"The purpose of the audit program is to 

substantiate that objectives are being 

achieved." 

A. ‘e587 

Q. I would like to know what process is 
proposed to be used to determine whether a qualitative 
objective is being achieved, and I think the 
qualitative objectives in timber management plans are 
those pertaining to non-timber values? 

A. The operational audit process that I 


talked about last week was to do with timber management 
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operational audits and the operational audits, as I 
Said at the time, are focused on compliance with 
objectives, with standards and I did not talk about the 
non-timber or the wildlife or fisheries audits. 

Are you referring to fisheries audits or 
Wildlife audits or timber management audits, would be 
my first question? 

Q. Perhaps you can clarify to me what 
you are referring to in paragraph 6? 

A. Timber management audits. 

Q. And am I to take then from what you 
are saying that the timber management audits will serve 
no purpose in determining compliance with respect to 
non-timber values? 

A. Non-timber values, meeting objectives 
in timber management plans? 

| Q. Well, let's be very specific. Let's 
look at the Red Lake Timber Management Plan, there is 

an objective. I don't have the exact number here but 

it reads: 

"To ensure the coordination of timber 

management activities so that the 

Long- termi... 

Excuse me, I retract that. The objective 


is as stated in terms of integrated resource 
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management -- well, in fact, I was reading it: 

"To ensure the coordination of timber 

Management activities so that long-term 

benefits are optimized and conflicts 

between other programs are minimized." 

I want to know what role the audit 
process has in ensuring that that objective is 
achieved? 

A. The timber management operational 
audit does not examine per se the non-timber 
objectives. As Dr. MacLean said earlier, the 
examination of the guidelines or the application of the 
guidelines and conformance with the guidelines is 
examined during plan review and then examined by the 
regions when they conduct fisheries and wildlife 
audits. 

But the timber management audit that I 
talked about has a pretty narrow focus on the timber 
management program. And those wildlife objectives, 
fisheries objectives that appear in the plan will be 
monitored, but not in a timber management audit per se. 

Ossett ThankSvousmpiewouldeiikettolturmancw 
to a different subject. It is one that has been 
brought to my attention repeatedly going through 


northern Ontario when people find out thgat I am 
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involved with this and say: Well, make sure you talk 
about this issue. And it is one that I, therefore, by 
popular demand bring forward; and, that is, the 
question of jobbers and the fact that how jobbers are 
dealt with in terms of the compliance monitoring 
process the Ministry has set up. 

And perhaps just as a bit of background, 
what the people have said to me is that they see that 
the actual licence holder often will be very 
responsible in the way that they operate, but then they 
Will give a third party cutting licence and those -- 

THE CHAIRMAN: Mr. Hanna, as you can 
appreciate, most of this is hearsay. 

MR. HANNA: I appreciate that. I am 
GoLigecou.— 

THE CHAIRMAN: And it doesn't have a lot 
of probative evidentiary value as far as this Board is 
concerned. 

MR. HANNA: I appreciate that's strictly 
hearsay, Mr. Chairman. I am just trying to set the 
background to the context within which the witness to 
answer the question. I'm not suggesting that this is 
the facts. This is what has been brought to my 
attention, I realize it's hearsay. 


O-SGtle was qoingetovask’you;7Mr. Cary, 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn, Cary,Gordon, 28565 


Straight,Euler,MacLean, 
Tworzyanski 
cr ex (Hanna) 


about your view on this particular matter. Now, have 
you had this type of concern brought to your attention 
in terms of jobbers and the practices of jobbers in 
terms of environmental - how do you say - conscious 
timber management? 

MReFICARY<: 32A2 WINOVAL thavenut- 

Q. Has anyone else on the panel been 
encountered with the allegation that there is problems 
With respect to jobbers not being as environmentally 
responsible as the principal licence holder? 

DR. EULER: A. I have encountered that 
allegation. 

Q. Has it gone further than that, Dr. 
Euler? 

Any «Noe 

MR. HANNA: Perhaps, Mr. Chairman, I will 
have to leave it until another time. 

Q. Now, Mr. Cary, back to your witness 
statement. In paragraph No. 7 it indicates that 
through the formal review of the forest management 
agreements that forest companies are required to ensure 
their obligations are met. That's the check, the 
feedback in the system? 

MR. CARY:o* A.ne Could) yourexplain -~ 2 


don't quite understand your question or your statement. 
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Q. I haven't asked the question yet. 

AvecOhFesorry= 

Q. I am looking specifically at the 
statement: 

"On forest management agreement forests a 

formal review of the FMA holder's 

obligation is made every five years." 

And the purpose for that is: That is, if 
you will, the check in the system, every five years 
they are reviewed to see if they are meeting their 
obligations? 

A. Well, that's not the only check. 

On 98> drdn-c suggest that, but thats a 
check. 

Awe Yes; tial -searcheck. 

One NOow,-couthe beste@oEtyour Fowmenoe 
has there ever been an FMA holder accused of not 
fulfilling its obligations in terms of environmental 
and non-timber value protection? 

A. Mr. Tworzyanski gave the evidence 
with regard to FMAs specifically, so may I give that 
question to him? 

Q. Certainly. 

MR. TWORZYANSKI: A. Could I have that 


question again? 
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Q. Sure. Do you see where I am 
referring to in the witness statement? 

A. Yes, I have that. 

Q. To the best of your knowledge has 
there ever been an FMA holder accused of not fulfilling 
its obligations in terms of environmental and 
non-timber value protection? 

A. Not to my knowledge. I haven't heard 
any accusations to that effect. 

Q. Given the qualitative nature of these 
in the timber management plans, the fact that they are 
expressed in qualitative objectives, is it unreasonable 
to expect otherwise in the future? 

A. That what is expressed qualitatively 
in the timber management plan? 

Q. Environmental and non-timber values. 

A. I am sorry, you are going to have to 
be a little more clear. 

Q. Well, we were talking about the fact 
that in timber management plans the environmental and 
non-timber values are set out in qualitative terms. 

MSs MURPHY) 'Nose= 

MR. TWORZYANSKI: You are going to have 
to. bews—. Ty cansterfoldownyvoumateal.,  eaumMesorzr ye 


MR. HANNA: Q. Are you familiar with the 
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objectives in the Red Lake Timber Management Plan that 
deal with non-timber and environmental values? 

MRE LWORAYANSKI SSA.) MNOS me not. 

Q. Are you familiar that non-timber 
values and environmental concerns are generally in 
timber management plans in qualitative terms? 

Ae eeNOferim not. 

Q. That's fine. Do the forest 
management agreements include specific provisions in 
terms of environmental protection that are stated in 
terms that can be enforced by law? 

THE CHAIRMAN: Sorry, run that by us 
again? 

MR. HANNA: Do the forest management 
agreements include specific provisions in terms of 
environmental protection that are stated in terms that 
can be enforced by law? 

MR eIWORZVANSK IC Lycant—— 

THE CHAIRMAN: Well, just a moment, let's 
back up before you answer that. You acknowledge I 
think, Mr. Hanna, that the forest management agreements 
are agreements between two parties and there are 
certain other types of enforcement mechanisms that the 
Crown would have pursuant to the Crown Timber Act and 


perhaps even other statutes under the environmental 
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statutes. So when you mean enforceable by law, what do 
you mean, can charges be laid under various statutes or 
what? 

MR. HANNA: I am aware certainly that's 
the case, Mr. Chairman. I was thinking more with 
respect to the contract itself. 

In other words, if there is a provision 
within the contract to comply with this contract you 
have certain obligations and, therefore, if you were to 
fail with those obligations you would not be in 
compliance with that contract. That's the gist and 
that's my understanding of what it contains. 

THE CHAIRMAN: Are you suggesting that it 
is different than any other contract, any other type of 
contracts 

MR. HANNA: No, not at all. The fact of 
the matter is that one of the checks, one of, if you 
will, points of control in terms of compliance is 
through the forest management agreement process. 

And so what I am saying here is: We have 
got the forest management agreement sitting there as 
one of the operative tools in terms of compliance, is 
there anything in those forest management agreements 
that provide leverage to the Ministry in terms of 


assuring that the environmental concerns that have been 
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the subject of this hearing can be in fact forced by 
law. 

THE CHAIRMAN: Well, we have heard; have 
we not, through other witnesses that in the event that 
there are breaches of the agreement the Ministry has 
the power not to renew it. 

MR. HANNA: Yes, we certainly heard that, 
Mr. Chairman, I agree with that, and that's in fact the 
point that I am getting at. So that is the -- what the 
Ministry has said, that's how we deal with it, we have 
this ability to retract the forest management 
agreement. 

My point is: Is one of the bases to 
retract that agreement the fact that you are not in 
compliance with certain environmental codes of 
practice, whatever, that -- 

THE CHAIRMAN: It may be more than just 
environmental, it may be breaching the terms of the 
agreement, period. It may be terms that are 
non-environmental terms; would that not be that case? 

MR. HANNA: Certainly. But I am trying 
to hear not -- I appreciate there is all those other 
obligations that come within that contract. I am 
trying now to deal with those obligations that deal 


specifically with environmental concerns. 
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THE CHAIRMAN: Well, Ms. Murphy, perhaps 
you -- I mean, this is really a legal question as to 
the enforceability of the contract. I am not sure that 
any of these witnesses are necessarily qualified to 
answer that. 

MR. HANNA: I did not ask about 
enforceability of a contract, and I appreciate that's a 
legal question, Mr. Chairman. 

What I am asking is: These people are 
giving evidence in terms of how they go about 
compliance, and I am asking with respect to compliance 
and environmental concerns is there, through the forest 
Management agreement process, in their experience in 
trying to enforce this process, provisions that would 
provide for dealing with environmental concerns? 

MS... MURPHY :, #Weligs Lethink.ourhdi fiacudry 
is really basically two things. First of all, as far 
as enforceability of this contract or anything else, it 
is the same as any other contract. 

tethinksour difiicudtversethatemy, faiend 
is asking whether there is some mechanism to ensure 
compliance with environmental concerns. That is 
undefined, I don't think anyone has -- I certainly 
don't understand what my friend is asking these people 


to comment on, compliance with what in particular. 
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I think it is unanswerable in the way the 
question is put. 

THE CHAIRMAN: What do you mean by 
environmental concerns? 

MR. HANNA: Well, I hate to go through 
the whole evidence of this hearing, but let's take a 
very simple one, a water crossing. 

THE CHAIRMAN: If they breach a 
prescription regarding the water crossing, they build a 
bridge improperly, they site it in the wrong place not 
in accordance with the plan? 

MR. HANNA: Right. And it happens 
repeatedly and whatever, over the course of the 
agreement. 

THE CHAIRMAN: Okay. Mr. Cary, what 
happens if that occurs with the forest management 
agreement? 

MR. TWORZYANSKI: Okay, Mr. Chairman. 

The forest management agreement requires the FMA holder 
to manage the lands in accordance with the timber 
Management plan. So if by inference any of the 
conditions or prescriptions to the timber management 
plan are environmentally related, they would then be 
enforceable under the agreement, if that's what you are 


getting at. 
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But the agreement itself does not 
specifically speak to environmental concerns, it wasn't 
designed that way. 

THE CHAIRMAN: Well, let's just take it 
the one step further. So suppose there are some 
breaches of the plan in the sense that they build a 
bridge in the wrong place or they construct it 
inappropriately in accordance with the guidelines and 
that is found out by the Ministry, it is discovered by 
the Ministry, what happens then with respect to the 
agreement? 

MR. TWORZYANSKI: Well, a number of 
things could happen. First of all, you would look at 
pertinent legislation dealing with that to see if it is 
appropriate to either lay changes or apply penalties or 
slew 8 G0be Ro 

THE CHAIRMAN: What's that, the Lakes and 
Riverys sz: 

MR. TWORZYANSKI: Lake and Rivers would 
be one possibly, Public Lands perhaps, a Crown Timber 
Act in terms of the timber aspect of it. 

THE CHAIRMAN: Okay. And you either lay 
your charges or you don't lay your charges. But what, 
if anything, happens with respect to the agreement? 


MR. TWORZYANSKI: In terms of the 
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agreement, I would suspect - I haven't had the 
experience to deal with this - I would suspect that if 
a series of violations of what is laid out in the 
planning documents would continue to occur then again, 
taking this into the future, there is a possibility the 
agreement would not be renewed for a further tern, 
perhaps. That will be the recourse. 

MR. HANNA: Thank you. 

Q. As part of the annual reporting 
requirements, is it mandatory for the FMA holder to 
report on the achievement of non-timber objectives? 

MEST WORZYANSK 1 tel oe Noort rrsniat - 

Q. What information pertaining to 
environmental considerations will be mandatory in the 
annual report? 

THE CHAIRMAN: Well, once again, you 
can't ask a question like that in general terms dealing 
with a term like environment when we are dealing with a 
timber management plan that may have all kinds of 
specific environmental overtones. That's essentially 
the timber management plan. 

MR. HANNA: QQ. Let us continue then with 
the example that we were using, the river crossing 
example. Will it be mandatory to report in the annual 


report non-compliance with respect to, say, river 
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crossings? 

MS. MURPHY: Can we just clarify which 
annual report we are talking about right now. I don't 
know. 

MR. HANNA: I didn't know there was more 
than one. I am talking about the annual report that's 
regularly prepared, as I understood it, by the 
individual holder. 

MS. MURPHY: So just so that we are 
clear, we are talking about the annual reports required 
under the timber management planning process. Thank 
you. 

MR. HANNA: Yes, that was my intention. 

MR. TWORZYANSKI: Okay. Your question 
again was...? 

MR. HANNA: Q. What requirements are 
there within the annual reporting process to deal with 
the type of examples we just described in terms of the 
bridge that's built in the wrong situation or there has 
been an environmental problem associated with them? 

MR. TWORZYANSKI: A. There are no 
specific requirements to report that. That would, 
however, be reported through the area inspection 
process that Mr. Cary described earlier; unless it was 


a violation of an area of concern, then it would turn 
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up in Table 4.12.X as a report of non-compliance with a 
prescription in an area of concern. 

Q. But in the annual report -- maybe you 
can just explain to me, you have got your area 
inspection report. 

A. 9 Lest 

Q. How does that relate to your annual 
report, are all those appended to the annual report? 

A. No, no, there would be too many to 
append to an annual report. Those are on file at the 
district office, they are not appended to the annual 
report, nor is any kind of a summary made to be part of 
the annual report or required to be at this point. 

Q. Thank you. 

Mr. Cary, perhaps it is either you or Mr. 
Tworzyanski, you can shift these back and forth between 
you, you are both I believe responding to these 
paragraphs. 

Paragraph No. 9 -- excuse me, paragraph 
No. 10, I believe. Paragraph No. 10 indicates that: 

"By setting measurable and quantifiable 

targets in a formal way it increases the 

likelihood the objectives will be met." 

Do you see that? 


MRGeCARY.  "Avweey CS aol) dGr 
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Q. Do these comments also pertain to 
non-timber values? 

A. Yes. 

Q. Can we turn to paragraph 14, please. 

A. I have that. 

Q. Now, it indicates here that one of 
the values of the annual and five-year reports will be 
in the review of this EA in six years? 

A. They will be used as part of the 
review process. 

Q. Is it your expectation that these 
reports will provide sufficient information in terms of 
environmental effects - and, again, if we want to take 
a specific example, the example we just dealt with - to 
make quantitative predictions of future potential 
impacts? 

A. The annual report and the state of 
the forest report that Dr. Osborn talked to are 
specific to timber management, and so when you talk 
about environmental, again I am having trouble with 
that one, but they report about timber management and 
the evidence describes the content of the report. 

Is that what you are talking about when 
you say environment? 


QO. I think the question is quite 
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specific and I think we were talking about -- we tried 
to pick a specific example that was brought forward. 
Will we have sufficient information through this 
reporting process to be able to talk about real effects 
rather than potential effects in six years? 

A. These are provincial reports. 

THE CHAIRMAN: Well, you will have real 
effects in the sense that the reports contain 
information about past occurrences, those are actual 
occurrences; are they not? 

MR. HANNA: Yes. It is a matter of 
whether we are going to have enough information, Mr. 
Chairman, in a specific way that we can know 
specifically what -- when they use the terms magnitude, 
frequency, intensity and duration of those impacts 
actually are, so that when we look at the process in 
six years we will be able to cogently deal with those 
in terms of what has actually occurred as opposed to 
the situation we are in now talking about potential 
effects all the time. 

THE CHAIRMAN: Well, they have indicated 
essentially that the reports are going to be based on 
information and documentation of actual occurrences. 
Is that not basically what you have said? 


MR. CARY: Yes. Well, Dr. Osborn said 
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that. 

MR. STRAIGHT: Mr. Chairman, Mr. Hanna, I 
I think perhaps we are getting confused on something. 

MNR has -- in terms of looking at 
effects, basically in effectiveness, MNR has suggested 
that the reporting occur in different ways, both 
through those stakeholder committees and the provincial 
steering committee structure that Mr. Gordon outlined, 
and also specifically reporting on the results of the 
provincial effects and effectiveness monitoring program 
at the time of the sixth year review. 

What we are talking about in the area -- 
as a result of the area inspection process that's 
reported in that Table 4.12 is specifically the results 
of compliance. 

Mr. Hanna seems to refer to those as 
effects and it's really not the intent there, that it 
is strictly reporting on compliance and the result of 
our area inspection program which is used to check or 
assess that. 

MR. HANNA: I am not going to belabour 
this point, Mr. Chairman. I will simply say I wasn't 
confused, I am quite clear of the difference between 
the two and I was looking at effects that are not 


captured within the effects and effectiveness 
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monitoring program as set out by the Ministry, and that 
is what I was dealing with. And I do not believe the 
types of effects I was talking about are being dealt 
With in those programs. 

THE CHAIRMAN: Can the panel advise the 
Board whether or not there would be similar types of 
reports in the other programs, like the wildlife 
program and the fishery program in terms of annual 
reports and state of the fisheries report, if I might 
call it that, or something like that, so that 
objectives in those other programs can be monitored? 

Is there a similar type of setup with 
respect to the other resource programs? 

DR. MacLEAN: At present there is no 
commitment to a report that parallels the state of the 
forest report in fish and wildlife. 

There is an effort to look at whether or 
not such a report could be compiled, a state of the 
fish and wildlife resource report. There is an effort 
now within the Ministry to look at the feasibility of 
doing that, but there is no commitment at this time to 
producing the report you referred to, Mr. Chairman. 

THE CHAIRMAN: And is there any type of 
reporting, not necessarily an annual report, that looks 


at the effectiveness of complying with objectives in 
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those other programs? 

DR. MacLEAN: If I understand your 
question, I think the answer is no. 

MR. HANNA: Mr. Chairman, perhaps just 
for clarification also. I was speaking in paragraph 14 
to the specific annual and five-year reports dealing 
with the timber management plan itself-- 

THE CHAIRMAN: No, I know you were. 

MR. HANNA: --in addition to the 
provincial level. 

THE CHAIRMAN: But since the Ministry 
manages other resources outside of the timber 
management planning process, they have a fisheries 
program, they have a wildlife program, and since 
objectives in those programs are not dealt with per se 
under the timber management process, then the Board 
wanted to know whether there were other types of ways 
of checking on those other resources through those 
individual programs. 

MR. HANNA: Yes. Yes, sir. The only 
point I was making is even within -- accepting that 
current structure, there still is this problem of even 
within the units that they do manage, the defined areas 
of land that they manage, whether we have reports at 


that level in addition to the provincial level, and 
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that was the clarification I was interested in. 

Q. Dr. MacLean, I would like to move now 
to the matter of the level of protection associated 
with the fish guidelines and how that can be assured 
through the effectiveness monitoring program. 

You indicated last Wednesday that the 
guidelines were designed to be highly conservative in 
the sense that no damage to the aquatic habitat would 
occur;a@157 that. correct? 

DR. MacLEAN: A. That's our expectation. 
I think you have heard that from other panelists in 
earlier panels. 

Q. What confuses me is: We heard during 
Panel 8 that the conclusion of the ESSA work was that 
no conclusion could be reached in terms of -- the term 
was used sufficiency or stringency. Now, given that 
you couldn't be certain, how can we now be certain that 
there will be no impact? 

A. I don't think I expressed in any way 
what I said in terms of certainty or in terms of risk. 
All I can say is that in formulating the guidelines we 
formulated them in such a way to be conservative so 
that we would not expect, within some level of risk, to 
see effects, that we would be mitigating, preventing 


those effects. 
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There is a great deal, as we have said 
before, of uncertainty about that prediction and that's 
why we have designed the provincial program that we 
have talked about, to take a look at how effective 
those prescriptions really are in dealing with the 
effects that we think are occurring. 

Q. But as you recall in our discussion, 
you used the fact of the uncertainty as a reason that 
those predictions could not be made, and it was your 
example I believe with respect to the recruitment 
Naceer. 

THE CHAIRMAN: Not that the predictions 
could not be made, but that the predictions could not 
be verified. Wouldn't that be the case? 

MR. HANNA: Fine. 

THE CHAIRMAN: You can make the 
predictions, you put in a conservative measure and you 
don't expect something to occur, but whether or not it 
Will occur is something that may be difficult to prove 
because you haven't got the necessary database to do 
so. 

MR. HANNA: Thank you. I agree with 
that, Mr. Chairman. 

Q. I guess the point that I am asking 


the witness is: Are you not faced with the same 
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problem whether you go guidelines or a predictive 
model, the very point the Chairman has made? 

DR. MacLEAN: A. I think in terms of 
prediction the hypotheses we have stated are in terms 
of being able to predict directions of change. I think 
in terms of some of the discussions we have had, what 
you would like, as I hear it, is us to be able to 
predict absolute numbers of things and there are major 
uncertainties in being able to do that. 

All of our hypotheses are stated in 
non-quantitative terms because of that, because of the 
major uncertainties we have in being able to predict 
absolute numbers as opposed to directions of change. 

Ovee Wolle just co ber clear. “I'm not 
asking for absolute numbers. The point that I'm 
suggesting to you is that implicit in the guidelines is 
the same uncertainty as you would have in a predictive 
approach, there is no difference. Would you agree with 
that? 

Ay eeinemcerns ote predictingedirection, I 
would agree with you, yes. 

Q. And we have heard throughout this 
hearing the difficulty in dealing with the great 
diversity of site-specific conditions that you are 


faced with in timber management across the province? 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28585 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Hanna) 


A. Yes, I would agree with that. 

Q. So the problem we are faced with with 
imposing a guideline is trying to get a guideline 
sufficiently comprehensive that it can deal with those 
site-specific conditions in a basically fixed way? Do 
you follow what I am -- 

A. Yes, I understand what you are trying 
to get at. 

Q. And so if the alternative to that 
would be to look and say: I have a specific water 
quality objective I want to achieve, I have a specific 
fish population I want to achieve, I have got a lot of 
uncertainty what I have to do to do that, but living 
with that uncertainty and taking those conservative 
assumptions and whatever other things a responsible 
resource manager would do, here is what I think is 
required on a site-specific basis as opposed to a fixed 
guideline basis across the area of the undertaking. Is 
that an alternative? 

A. That is an alternative. 

Q. And that alternative has no greater 
hazards in terms of being wrong than the guidelines if 
you use the same conservative assumptions? 

A. I'm not sure what the difference 


would be ultimately between the two approaches. 
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Q. In terms of protection of the 
resource it is possible with that approach to obtain 
the same level of protection of the resource base? 

A. I mean, given what we know and what 
we don't know, I think trying to apply in a practical 
way the two approaches we would end up in the same 
position. We do not understand the differences between 
sites. 

THE CHAIRMAN: Where are you going? What 
is the point of all this? 

MR. HANNA: Well, Mr. Chairman, 
ultimately when we have an opportunity to present our 
case one of the things that we will be coming forward 
With is trying to convince the Board that rather than 
using a strict guideline approach, using the 
objective-based approach that the same level of 
protection, in fact a better level of protection of the 
resource base can be achieved much more efficiently. 

And I guess the reason I am asking this 
question of Dr. MacLean is to get his views as to 
whether he sees a risk there that I don't know about in 
taking that approach, and I think he has given me his 
response to that and I feel comfortable with the 
response he has given. 


Q. Dr. MacLean, one other point here I 
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would like to deal with; and, that is, during our 
discussion you made the comment that HSA, the habitat 
supply analysis, could also be applied to aquatic 
systems and I indicated I was encouraged by that 
comment. 

Can you explain to me how you would see 
that approach being applied and how that might affect 
the effectiveness monitoring program that you are 
proposing? 

DR. MacLEAN: A. I would not want to 
talk about habitat supply analysis at this time. I 
don't -- I think conceptually I would agree that it 
could be applied. I am in no way an expert in habitat 
supply analysis and wouldn't want to talk to the Board 
or to the parties about it. 

Q. So in terms of the effectiveness 
monitoring program with respect to aquatic systems, you 
could not answer whether or not -- or what impact it 
might have on that monitoring program if an alternate 
course of action to the guidelines was adopted? 

THE CHAIRMAN: Well, they aren't using an 
alternate course to the guidelines. They have spent 
several years developing the guidelines. I would be 
surprised if they knew what the results were of 


applying another program which they don't use. 
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MR. HANNA: No, that wasn't my point, Mr. 
Chairman, it is more the way that the effectiveness 
monitoring program has been designed, it has been 
designed on a conceptual basis of guidelines and I am 
looking and saying: Take a different premise. 

THE CHAIRMAN: But they haven't done 
that 

MR. HANNA: Well, I appreciate they 
haven't done it, Mr. Chairman. I am asking this 
witness as to what his view would be as to what the 
implications of that would be in terms of the structure 
of that program, the experimental design, if you will, 
of that program. 

DR. MacLEAN: My sense, and I think what 
I said on Wednesday was that there are a number of 
major uncertainties that we identified in trying to 
construct a model that linked aquatic habitat to 
numbers of fish. 

My understanding of habitat supply 
analysis is that one of the components of such an 
approach would be a similar model, a model that linked 
habitat. to nimbenseofetishtuet think in@ crying sto apply 
habitat supply analysis one would identify the same 
uncertainties. 


Given that the program is designed to 
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address those uncertainties, I would think that -- and 
those are the major -- the group, the ESSA exercise 
felt were the major uncertainties relative to things 
like site variation and so on. I don't anticipate that 
there would be major changes in the research program 
that's proposed in Panel 16 to address habitat supply 
analysis as an alternate approach because I think it is 
dealing inherently with the same linkages, the same set 
of processes. 

MR. HANNA: Q. I concur with you with 
one exception, and that would be: Is it not the case 
that by establishing the reserve distances - I am 
speaking now about the shoreline reserves and the rules 
that are set up, the 30, 60, 90 rules - that you are 
imposing a structure there that may not be necessary; 
in other words, if you took a totally flexible 
approach? 

DR. MacLEAN: A. I think the experiment 
is designed to look at a variation in reserves that 
runs from zero to two times the current proposal to 
address concerns about water quality, fisheries and 
other biota. 

I don't think we would -- you know, given 
our uncertainties about the effect of reserves on many 


of the parameters we are trying to measure, I doubt 
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that it would change. 

Q. Fine. 

A. I think it gets back to the same set 
of linkages and how much variation there is from a 
reserve approach. 

Q. I would like to move to another topic 
now and that deals with the matter of the relative 
allocation of funds among the three studies in the 
effectiveness monitoring program. 

Now, I believe the Board has been given 
evidence that there is in the order of $46.7-million as 
the projected budget for the effectivenss monitoring 
program; in that order, it's in the $50-million range? 

A. That is the proposed total budget for 
the effectiveness program for the three values. Now, 
you will appreciate from Mr. Gordon's evidence that our 
approach to doing that has expanded, that we are 
looking at monitoring other values and so that very, 
very tentative prediction of $46-million has changed. 

Q. Okay. Let's just deal with the three 
values in the order -- I am not trying here to fix you 
down to 46.7 or whatever, just an order of magnitude. 

And we have, as I understand it, the 
allocation on the three values notwithstanding these 


other studies that are taking place, approximately 
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S$8—mid fonyioriwit diife 3b romeni shenteseance. oe On 
tourism. We can live with those numbers, that's a 
reasonable... 

A...) That’ sia wery rough. - 

Q. Yeah. 

A. I believe there are detailed figures 
in one of the interrogatories before the Board. 

Q. Yes, that's right. Now, where I am 
coming from in this is I am looking at how one might go 
about allocating that money among those three values, 
and a consideration that came to my mind was the scale 
of impact that might be expected. If you had a large 
scale impact you would expect to invest more money in 
that, all other things being equal; would you agree 
with that? 

THE CHAIRMAN: Well, couldn't there be 
any number of variables such as large scale uncertainty 
in a certain area? 

MR. HANNA: Mr. Chairman, I am planning 
on going through each one of the variables and that was 
my -- that's where I am leading very much in these 
questions. 

MRS. KOVEN: Mr. Hanna, could you refer 
us to the exhibit with the budget information, or 


someone on the panel? 
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DR. OSBORN: 7 936. 

MR. HANNA: It is 9367 Mrs. Koven. It 
is actually on page 3. 

DR. MacLEAN: It's question 34 from the 
OFAH. 

MR. HANNA: I'm sorry, Mrs. Koven. 

MRS. KOVEN: One other thing, Mr. Hanna. 
Could you repeat for me the breakdown for wildlife, 
tourism and fisheries that you gave just a moment ago? 

MR. HANNA: I had 8-million for wildlife, 
33-million for fisheries - I think the exact number is 
32.9 but I just said 33 - and I think I said three and 
ala lieore Ss. Onmat. done LOretOunLSm. 

MS. MURPHY: Just for your records then, 
the interrogatory that my friend is referring to is 
found in Exhibit 924. It is an interrogatory from OFAH 
and it is their Question No. 34. 

And I would suggest that you bear in mind 
that the figures that are being given here are over 
time and the figures that were being discussed in the 
other exhibit were annual, so that we aren't confused. 

THE CHAIRMAN: Go ahead. 

MR. HANNA: Q. Now, my purpose in this, 
Dr. MacLean, is not to quibble about the decimal 


points, and I just simply get relative order of 
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magnitudes in terms of the allocations and to go 
through criteria that we might use in deciding on those 
allocations. 

The first criteria that I suggested was 
the scale of impact, all other things being equal, and 
that you would expect where you have the greatest 
impact to allocate the greatest amount of money, 
all other things being equal? 

DR. MacLEAN: A. That's one criteria, 
yes, I would agree. 

Q. Another that you might use would be 
what I will call social significance; in other words, 
you might -- you would tend to invest, for example -- 
and moose is a common one that's been heard here 
because of the importance to native groups and local 
residents, you tend to invest perhaps more money in 
that than you would maybe field mice? 

A. In general I would agree, yes. 

Q. All other things being equal. 
Another consideration the Chairman raised would be the 
matter of uncertainty. If you had a relationship that 
was highly uncertain as opposed to one which you had a 
higher level of certainty associated with and you felt 
that you could deal with that uncertainty, you could 


reduce that uncertainty significantly, again all other 
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things being equal, you would tend to invest more in 
the uncertain relationship? 

A. Yes, I would agree. 

Q. Now, are there other criteria that I 
should be aware of in terms of coming to an allocation 
of resources? 

A. I guess for me the other major one 
would be cost of collecting the data and there are 
differences in terms of what it costs you to collect 
data on moose and on field mice. And so apparent 
differences may reflect the cost of actually getting a 
data point in part. 

O% seOKay 8 swOuULd -Likerto go *through 
these, and I will add that as a fourth criteria -- 

MS. MURPHY: Well, just in fairness, may 
I just suggest that it is kind of unfair to ask the 
Witness to make an exhaustive list on the stand. He 
has added one. May I just point out that it may well 
be once he has had time to think about it he may want 
to add others. 

MR. HANNA: I am perfectly willing to 
accept that. 

Q. I would like to take these four and 
others that you might add in and I would like to look 


at the allocation of funds and see how that matches 
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against those criteria. 

Now, looking at the scale of impact of -- 
and looking here, first of all, I am going to compare 
fisheries and wildlife. I would like to get your view 
as to the scale of potential impacts thateron envisage 
in terms of fisheries relative to those of terrestrial 
wildlife. 

DR. MacLEAN: A. I think it is important 
to realize in part that we are not simply dealing with 
fisheries values in the aquatic program. A fair amount 
of the cost of the aquatic effects program is 
collecting data on water quality and other biota, so we 
are not simply comparing fisheries to wildlife values. 

Q. And what are these other biota that 
you refer to? 

A. Invertebrates. 

Q. Mosquitos like? | 

A. Things that fish eat and that live in 
the aquatic environment, yes, not simply mosquitos. 

Q. Is that what you mean by other biota, 
those biota that support fisheries? 

A. I think other biota in general. I 
think there .isi-= 

OSMSALI rights) Well oletesmaccepterthat. 


Now, I'm looking at your aquatic, which is now 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn, Cary,Gordon, 28596 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Hanna) 


fisheries and water quality and your other biota, and I 
am comparing that to terrestrial wildlife in which I 
would submit to you, because of the featured species 
approach, is not just moose, but is 210 different 
species in the terrestrial environment. 

MS. MURPHY: My friend has asked to have 
a look at the values that were here for moose. So 
whether there are others, as Dr. MacLean said at the 
beginning, there is other money for others. 

MR. HANNA: Well, Mr. Chairman, I 
understand my friend's point. I think it is really 
just obscuring what I am trying to get at. 

I think the point is quite clear that the 
reason we have moose guidelines, we have heard evidence 
throughout this hearing about the featured species 
approach, that the Moose Habitat Guidelines are 
designed not to deal with habitat solely for moose but 
to deal with habitat for featured species which are 
supposedly to account for 70 per cent of the species in 
the boreal forest. 

I would submit to you, therefore, that 
the reason we are going through this exercise is not 
simply for moose, but to deal with those species that 
are associated with moose also and that's the point of 


my question. 
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DR. EULER: But you have to understand 
though that in Interrogatory No. 24 that's moose, okay, 
and there is other money available for other wildlife, 
so we should really put that all on the table. 

MR. HANNA: Q. My understanding, Dr. 
Euler, and perhaps -- is that as other studies are to 
deal with those -- well, part of it is to deal with 
ensuring that the featured species assumption dealing 
with those 70 per cent of the species is in fact valid? 

DR... JEULER -2 Anny eS 

Q. But it is also to deal - in fact as 
far as I can see - much of the money is allocated to 
those 30 per cent of the species that are not captured 
by the featured species approach? 

Awe tOnc. 

THE CHAIRMAN: But it is all money spent 
on wildlife; is it not? 

MR. HANNA: Q. Dr. Euler, perhaps then I 
will ask you how much of that $8-million being bumped 
up to account for all of the wildlife studies that are 
envisaged over that period of time? 

DR. EULER: A. Well, see, you need the 
information about how much money we are spending on 
other wildlife because it's approximately equal to 


that. 
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OtweLeaccepc that. It is approximately 
equailetou..« 

A. To the number that's listed for moose 
there. 

Q. So we can make it 16-million? 

A. Approximately, yes. 

Q. Well, in approximate terms. 

A. Yes, mm-hmm. 

MR. MARTEL: Mr. Hanna, are you trying to 
get at that there is not enough money being spent on 
Wildlife as opposed to the amount spent on fisheries, 
or are you just saying there is not enough money spent 
period? 

MR. HANNA: No, I am concerned 
particularly about the allocation, Mr. Martel, that the 
allocation with respect, and my client's view is -- 
obviously my client is very concerned about fisheries 
and I don't think there is any doubt about that, and I 
don't want that to be in any way misunderstood. 

THE CHAIRMAN: You are not concerned 
about the money spent on tourism as being too low? 

MReS HANNA: 2 NO, oSadteeleamenotagoang co —— 
in fact, we are concerned about the fact that the 
amount of money that is spent on tourism. We are 


concerned about the allocation of this money, the total 
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budget with respect to the three elements. 

MR. MARTEL: I am having difficulty 
understanding where you are going. Are you saying 
there isn't enough money berne spent? 

MR. HANNA: Well, we will Seer say 
tChaty | MresManceis 

MR. MARTEL: Right. 

MR. HANNA: I think my client would be 
happy to see three times the amount of money that has 
been allocated, I don't think there is any question 
about that. But I am looking within the money that we 
currently have on the table, the relative allocation 
among the three values. 

MRS. KOVEN: And you are talking about 
the new funding, Mr. Hanna, you are talking only about 
the new funding? 

MRo SHANNA <eeclt AM «SOLDY,piSsa KOVEN, EL 
don't understand the other funding. 

MRS2uKOVEN :2eWelle-Dro2gbuiersoust 
referred to $8-million that is currently being spent on 
other wildlife other than moose. 

MR. HANNA: Yes. 

MRS. KOVEN: But you are not interested 
in that, you are only looking at the new funding -- 


MR. HANNA: No, I am willing to put 
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that -- to say now we have in addition to the 46, 
52-million or whatever - or my math - 54-million, is 
now what we are talking about, the total budget in 
terms sorlra=- 

THE CHAIRMAN: Well then, is there other 
money spent on fisheries that does not appear in the 
a5 

DR. EULER: See, we should have -- 

THE CHAIRMAN: Is there other money spent 
on tourism that doesn't appear in the 3.6? 


DR. EULER: This interrogatory question 


‘has part of the picture, but we led evidence that gave 


the total picture and really that's what we should be 
working from here, is the evidence that Mr. Gordon led 
on how that money is allocated in the whole process. 

MR SHANNA <4)0O% PuWelel -l-amthappy !/ towget 
the correct numbers. I have been given here numbers 
that have now been revised to 16-million for wildlife, 
33=mbl1i ont ormiishernveswande37=—S3s5-mililionsfor 
tourism. 

If you would like to tell me what the 
appropriate numbers are that I should use there and 
what» the total pie is, I am happy to have it now. So, 
Mr. Gordon, what it is? 


MR. GORDON: A. If I am not clear, maybe 
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we should go even slower. First of all, you sent us in 
a question, Question No. 34, and you asked us relative 
to the $46.5-million, which was related to three 
specific projects, what the breakdown was of those 
dollars. We provided our best estimate of that in the 
answer; okay? 

Those numbers are related to the numbers 
I submitted in Exhibit No. 936; however, I would 
suggest that to get the overall picture, and it is also 
simpler to look at these numbers, I would suggest to 
you, if you could, is forget about the answer to 
Question 34 for the moment and look at page 3 of 
Exhibit 936 where we have estimated on an annual basis 
when we got the full -- the studies up at their full 
level running what the dollars will be that were 
required on an annual basis to deliver those projects. 

And if you look there at the first four 
lines: YP 14235 F182 SHSb7y andsat.4 waindermitheiprovincial 
effects/effectiveness, we have got $1.4-million 
annually for moose; an equivalent number of dollars for 
other wildlife; 1.1 the MNR component for the aquatics, 
the fisheries; and 400,000 for tourism. 

And I would suggest to you perhaps the 
Simplest way of trying to do your comparison may be to 


look at those numbers. 
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Q. Well, maybe what I am confused then 
by is I don't see how to go from those numbers to the 
answer in Question 34. Perhaps you could just explain 
that to me? | 

A. First of all, let's pick the easiest 
one first. If you look at the answer on the table that 
was attached to the answer to Question No. 34, if you 
look at the tourism effects column, the number of 
dollars for the -- it would be approximately a ten-year 
study. 

Q. Unfortunately I don't have that 
question. Perhaps you can just read it to me and I 
WiLL? Just Ee 


A. Okay. What we have done is we have 


tried to make things -- not hide anything, we have 
tried to make things simple in table -- in Exhibit 936. 
So if. youl Llook#ate——shethas*gotrit; okay. 

Otek Yes* 


A. Tourism effects, you will see there 
is a column with ten numbers starting at 261,000, 
Sndingawicthecis /000;#and youwlock at=--ethe majority of 
those numbers are in the range of $400,000. That's 
where the $400,000 comes from for line 4 on page 3 of 
EXhibLesgssos 


If we go over to aquatic effects column, 
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in the Interrogatory No. 934, you will see numbers up 
in the range of $2.7-million. What we have identified 
on page 3 is the MNR component of those dollars and out 
of ‘that 2.7, 2.6) approximately 121 vot that “per 
annually relates to doing measurements relative to 
fisheries, and what is not included there is the water 
quality and other biota component. 

And if you do the same thing for moose, 
once the project is up and running, in general terms, 
you can see it ranges from 1.6 to 1.2 and it starts to 
drop down near the end of the project. We are saying 
on average you are looking at about $1.4-million per 
year while the project is ongoing and that's the number 
you see in Exhibit 936. 

And then besides the numbers that we've 
shown in Interrogatory No. 34 we have also identified 
another $1.4-million for other wildlife. So I guess 
it's up to you now as to which way you want to look at 
the numbers and do your comparisons. 

MR. HANNA: Mr. Chairman, it's been 
suggested to me it might be wise to postpone this task, 
the costs it takes until I've had the time to digest 
this relevant to the questions I was going to ask. 

This has changed somewhat my interpretation of the 


numbers and maybe it would wise in those circumstances 
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GOgdo Ethat.. 

Q. I would like to deal with the tourism 
component of it - I don't believe those numbers have 
changed - and I believe, Mr. Straight, perhaps you are 
the one to ask this question to. 

The concern of my client is that the 
tourism studies as they stand at the present time is 
limited solely to basically the economic impact of 
timber management on tourist lodges as opposed to the 
socio-economic impacts on a broader scale in terms of 
resource users which supposedly the tourism guidelines 
were designed to deal with; is that correct? 

MR. STRAIGHT: A. The tourism guidelines 
are designed specifically to deal with tourism values 
or other sets of values for which they may similarly be 
applied, okay. 

And quite rightly, yes, the effects and 
effectiveness monitoring program is designed to test 
the effectiveness of those particular guidelines. They 
would not include all of the concerns of your clients, 
that's correct. 

Q. And Mr. Clark gave evidence and 
others in dealing with the socio-economic impacts 
associated with timber management have suggested that 


the tourism guidelines are one of the ways that a 
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number of other users' concerns would be addressed? 

A. There are cases where other users' 
concerns could be addressed using those guidelines, 
yes. 

Q. But the effectiveness monitoring 
program will provide no information as to whether or 
not that actually is the case? 

A. The effectiveness monitoring program 
will deal with the protection of those. How well we 
protect those particular values in terms of aesthetics, 
for example, if that tends to be an issue, using the 
tourist basically in this case which can include both 
your clients as well as people from out of province, it 
would provide information on whether or not we were 
meeting those aesthetic objectives. 

Q. But it is limited to those using 
tourist-based facilities? 

A. Those are tourism guidelines, that's 
correct: 

Q. But there is no way to know whether 
they are effective for those people not using 
tourist-based lodges without having spoken to those 
people per se, other than by inference saying that if 
the tourist users -- tourist lodge users are satisfied, 


therefore, everyone else will be satisfied? 
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A. Are you referring to -- well, I'm 
just trying to -- basically you are correct. Basically 
we are going to be dealing with the clients of tourist 
operations in this particular study. 

To the degree that those operations are 
more than lodges, they include boat caches, they 
include outpost campsites as well as remote, 
semi-remote and accessible lodge facilities and, to the 
degree to which their tourist clientele may come from a 
number of different sources, that will limit the type 
of personnel or clients that we would look at, that's 
correct. 

Ope NOWn “le WOULG (Likewto “Wook at Exhibit 
961 which was the scoping meeting minutes that were 
introduced at the end of last Wednesday and I would 
like to look specifically at page 6. 

Ay Yess 

Q. Now, there is the description of what 
the tourism submodel will deal with; correct? 

A. General description, that's correct. 

MR. HANNA: Mr. Chairman, perhaps for the 
benefit of the audience and others I could perhaps just 
read that section, it may be more expeditious. 

THE CHAIRMAN: Go ahead. 


MR. HANNA: Q. The section says, under 
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submodels on page 6 of Exhibit 961: 

"Tourism: Will compute changes in 

tourism use and angler and hunter effort 

as a function of changes in the forest 
structure, timber management actions and 
previous hunting and angling success. 

This submodel will have to consider 

resource uses other than tourism to make 

a complete picture of processes such as 

angling and hunting effort because not 

only tourists use fish and moose 
resources." 

Now, it seems to me that the conclusion 
reached here is not reflected in the study design; is 
that correct? 

MR. STRAIGHT: A. No, I don't believe 
that's correct. The study design will and does 
incorporate how both tourism -- will measure both 
tourism -- primarily through tourism use what changes 
in angler effort, changes in resource base are 
occurring on a particular fishery. 

But, you are right, the program is 
specifically designed to look at changes in tourism 
use, effectiveness of the tourism guidelines in 


protecting tourism values. We have never made any 
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bones about it, that is the specific direction and 
intent of that program. 

Q. And other socio-economic impacts that 
supposedly are mitigated by the tourism guidelines will 
not be measured? 

A. No, the tourism guidelines are there 
to mitigate or minimize or prevent socio-economic 
impacts to that tourism value, that's their purpose. 
They are not there -- we are not looking at a set of 
guidelines designed for average angler and hunter that 
we are talking about here, these are specifically 
tourism guidelines. 

My sense is that I would come at your 
concerns for socio-economic values from -- on the local 
angler, for example, ina totally different way. 

Q. And what is that? 

A. Well, depending on what your specific 
question is, it's not addressed in the tourism 
Guidelineskm Thateissithesonly point. Hi metrying to 
make that point very clear and obvious. 

Q. And what process either through 
compliance monitoring, auditing, area inspection 
process, effects monitoring, effectiveness monitoring 
or whatever other program the Ministry has going will 


you be able to detect and determine what the actual 
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effects are -- socio-economic effects are on groups 
other than tourism? I presume here we are talking 
commercial tourism? 

A. And for what purpose am I doing this? 

Q. For the purpose of determining 
whether your expectations in terms of mitigating those 
impacts are in fact realized? 

A. Mitigating what impacts. I mean, the 
process -- 

Q. The socio-economic impacts on those 
other user groups. 

A. But the process we are talking about 
here relative is a timber management planning process 
and a concept whereby we protect other values that have 
been identified, okay. So we are identifying a tourism 
value, we are developing some guidelines to provide 
staff with information as to how they can prevent or 
minimize an impact -- an adverse effect from occurring, 
and we are going to test those values. 

We don't have similar guidelines in that 
context for the local resident angler. As a district 
Manager I would look at providing benefits to local 
anglers in totally different concept, I would look at 
angling benefits through my fisheries management plans. 


If local anglers did come to me with a 
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specific concern in a timber management plan and 
identify a value, we treat that through the area of 
concern planning process. But we haven't identified 
those as -- generally we have looked at timber 
management planning as being positive in terms of 
providing access to anglers. We generally have not 
looked at that as creating a potentially negative 
effect that we need a set of guidelines to minimize the 
impact of. 

Q. I'm certainly aware of how you look 
at things, Mr. Straight. What I'm asking here and what 
I understand the whole purpose of this panel's evidence 
is, is to confirm the way the Ministry looks at the 
world as to the way the world operates. 

And I'm asking you: Are you going in any 
of your programs - and I think you have answered it - 
that: No, you are not going to go out and see if in 
fact these assumptions that you are making in terms of 
benefits and whatever will actually be realized? 

MS. MURPHY: In fairness what the witness 
said was he can't respond to how one particular thing 
is going to be looked at without a specific question. 

MR. HANNA: Q. One last question, Mr. 
Straight. Are not the concerns in terms of fisheries 


and moose and whatever that the tourist operator would 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 2861] 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Hanna) 


have concern over, equally be dealt with in fisheries 
management plan, wildlife management plan, or whatever 
these other mechanisms are that you are referring to? 

MR STRALGHT eA. Se There gare. —senot 
totally. There certainly are concerns of tourist 
operators that are dealt with in all our planning 
processes and I think, as we have tried to explain, we 
do -- in the resource management planning that the 
Ministry does, we do provide those interlinking, 
integrating kinds of mechanisms. 

Certainly we would consider tourism 
values in fisheries plans as well. 

Q. I just have a short topic here for 
Dr. Euler and it deals with the matter of featured 
Species versus indicator species. A favorite topic of 
yours, Dr. Euler. 

DReNEULERG Se -A® ele lovey iste 

Q. And I believe you have been quite 
articulate about your concerns with the indicator 
species approach and whatever, I don't have any 
intention of going into that at this time. 

The only point that I raise it at this 
time is that in the discussion we had during Panel 10 I 
believe we talked about the possibility - I believe it 


has been talked about in this panel also - of adding 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 28612 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Hanna) 


other featured species to deal with those 30 per cent 
that are not captured by the current featured species, 
and I'm wondering if there had been any progress made 
in this respect and how that is incorporated in fact 
into the effects monitoring program? 

A. Well, I see that as being a very 
important topic of the workshop that we are planning to 
hold early in 1990 just three or four months from now 
in which we address that question very specifically and 
very thoroughly. So I guess -- does that answer your 
question about progress towards that? 

Q. We talked about, for example, great 
gray owls. You probably remember the discussion we had 
there? 

PeeeeLes. 

Q. Should I be led to believe then that 
this workshop will determine what are potential 
candidates then-- 

A. Yes; 

Q. --for these to deal with that 30 per 
cent? 

A. Yes. Yes, indeed, we are going to 
bring in expertise so we look at that really 
thoroughly. 


Q. And once that workshop comes to 
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conclusion and says the great gray owl isn't as good as 
the boreal owl or whatever-- 

A. Yes. 

Q. --that will there then be an 
effectiveness monitoring program for that featured 
species in a comparable way? 

A. ae Vervapossibilyvcs Tecanwteateliivou 
exactly at this time because obviously I don't want to 
prejudice the workshop, but that is a very possible 
outcome, yes. 

Q. So for that particular issue we will 
have to wait until after the workshop? 

A. Oh yes. For details, yes, indeed. 

MR. HANNA: I said it was going to be a 
short topic, Mr. Chairman. 

MR. MARTEL: Can I ask a question. It's 
a pretty foregone conclusion though that regardless of 
which ones you selected you would in fact - and I don't 
want to mention any specific types - that in fact you 
would have guidelines for that group as well then? 

DR. EULER: Well, very probably, yes. 
Yes, I would think so. See, it's hard to say 
definitively without any question of a doubt, but that 
would be my best estimate at this time. 


MR RHANNAS 26 O fen Doe bulera sei ted 
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possibility there also might be a habitat supply 
analysis for that species? 

DR. EULER: A. Yes, indeed, that is a 
possibility. If we look at habitat supply analysis and 
decide to use it as an operational tool, certainly. 

Ove Mrewotlralgnt, #lewouldsliker to take 
you back to Panel 8 if we can for a moment, and I 
believe there was quite a discussion in Panel 8 about 
this panel and a couple of points I would like to 
follow up on there and it has to deal with the habitat 
supply analysis approach. 

In Panel 8 you indicated that before you 
would buy into a new technology, and habitat supply 
analysis was being put forward at that time as that 
type of thing -- 

MR. HANNA: Yes, I can give you a 
reference, Ms. Murphy, it's Volume 70, page 11908 
Starcinguatelinee2l | gGolngrsOvermto page=.19097 bine 9: 

Q. And you indicated at that time that 
before you bought a new car, I think was the analogy 
that you used, “you would®want "to test drive it first. 
Do you recall that? 

MRE "STRAIGHT: © Aw’ Lt do believe I recall 
that, yes. I didn't mention the name of the car; did 


Ue 
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Q. No, you didn't. And I believe you 
suggested that you had not yet had an opportunity to 
test drive this car, the HSA car? 

MS. MURPHY: Can he just have a look at 
it. I'm uncomfortable with having his words 
interpreted without giving him a chance to look at it. 
(Handed) 

MR. STRAIGHT: Thanks. Yes, I think I 
read that section, Mr. Hanna. 

MR. HANNA: Q. Okay. Well, the first 
question is a bit of a trueism, but there has always 
got to be somebody to try the first car; right? 

MR.. ~p TRAIGHT :7 GAs 38 Yeszethates truce 

MS. MURPHY: Not on the highway, I hope. 

MR. HANNA: Q. Now, was an opportunity 
provided to you at any point in the past to test drive 
the HSA car? 

MReEASTRAIGHTS SWARAGANEOGDPOTtunicy 
provideditolmeyor’tojthesMinistry. ~Itdon' tereallys-— 

Q. You as a representative of the 
Ministry? 

A. Well, I'm aware generally of some 
efforts being made at trying that now, looking at it. 
Dr. Euler referred to his objective to assess the 


feasibility of that. I don't personally get involved 
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in doing much of that kind of work any more, but - so I 
personally haven't had an opportunity to test drive it. 

Q. Were you given an opportunity? 

THE CHAIRMAN: What do you mean, given? 

MR. STRAIGHT: Given. 

THE CHAIRMAN: Who is giving who what? 

MR. HANNA: Q. Were you approached 
several years ago before this hearing began by Wildlife 
Habitat Canada to test the habitat supply analysis 
approach? 

ME oT RATGHI@eaA. Oh, I don t recabl 
anything of that nature personally. Maybe somebody 
else can help. 

Q. No, I'm speaking of you. 

Avi 18don terecall. that anywave WwNorfain 
those specific terms, I don't remember anything. 

Q. Well, were you approached by Wildlife 
Habitat Canada several years ago to undertake a new 
approach to integrating wildlife in timber management 
plans? 

A. Not that I can recall in those words. 

Q. Were you approached by Wildlife 
Habitat Canada several years ago? 

A. I don't personally recall being 


approached by them, no. 
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O. Bebine® 

MRS. KOVEN: Mr. Hanna, who is Wildlife 
Habitat Canada? 

MR. HANNA: Well, I will try to do my 
best here and not improperly represent them. 

Wildlife Habitat Canada, my 
understanding, is an agency setup that is a cooperative 
venture between various organizations, something along 
the lines of the Nature Conservacy in a sense, in 
dealing with wildlife habitat particularly. 

The money to support it comes from the 
wildlife habitat stamps that are published on an annual 
basis, all waterfall hunters must purchase them and 
members of the public are also encouraged to purchase 
them. The revenues from those stamps go to Wildlife 
Habitat Canada. 

Wildlife Habitat Canada then, through its 
only particular resources and through levering those 
resources, attempts to encourage programs that will 
advance the management and conservation of wildlife 
habitat in Canada. 

It is my understanding they work through 
government, non-government organizations, a whole 
variety of different organizations to try and advance 


their objectives in terms of promoting the conservation 
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of wildlife habitat. 

O.2) Dr 2 EuULer eeisaithateartair 
representation? I think you are familiar with Wildlife 
Habitat Canada? 

DRe IEULERSPiCAt BetRithink#so.. yes: 

THE CHAIRMAN: We should break at some 
point, Mr. Hanna, for the morning break. Is this a 
good place? 

MR. HANNA: I will just ask Mr. Straight 
one last question and then I think it would be an 
appropriate time, Mr. Chairman. 

Q. Perhaps it would be Dr. Euler. I 
Will leave it to you two gentlemen to decide who should 
answer it. 

But in Exhibit 923 which is the update on 
the effects monitoring program it's indicated that the 
Ministry is in the process of evaluating the habitat 
supply analysis approach. I don't think it's necessary 
to refer to it, I'm speaking in very general terms. 

What circumstances are you aware of in 
Ontario to suggest that HSA would not be practically 
implementable here as opposed to other jurisdictions 
that are using it like New Brunswick, B.C., and the 
Us Sieee, 


DR. EULER: A. The problem, as I see it, 
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is essentially a cost problem. That strikes me as the 
biggest impediment. 

Q. Ontario is poorer than New Brunswick? 

A. I didn't say Ontario is poorer than 
New Brunswick. 

Q. But my question was: What 
circumstances are there in Ontario that are not present 
in New Brunswick, B.C., U.S? 

I understand you are concerned about 
costs, I think you expressed that concern to the Board. 
I'm trying to understand why that is an impediment in 
Ontario and not in other places? 

MS. MURPHY: Well, I don't know that my 
friend has established that it's not an impediment in 
other places or what the difficulties are, and I expect 
supposedly he'll be doing that in his case. 

MR. HANNA: Certainly is my intent, Mr. 
Chairman. 

DR. EULER: Well, okay. To try to answer 
that, first of all, my understanding of HSA is that you 
need to have a geographical base referencing system to 
make it operational in Ontario. I don't see that 
available to us. 

To the best of my knowledge it just isn't 


there and it has to be developed. So, for example, our 
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maps, our FRI maps or our topo maps or some kind of map 
has to be digitized into a computer that is readily 
accessible to the manager. 

The other thing is a great deal of 
knowledge has to be learned about how habitat and wild 
animals interact, and I think we have major gaps in our 
knowledge there to -- that means we can't just simply 
adopt HSA, we are going to have look at it in a very 
measured and thoughtful way and as these impediments 
are knocked down one by one, then we can consider how 
best to use it. 

MR. HANNA: Perhaps I will leave it 
there, Mr. Chairman. This might be an appropriate time 
for a break. 

THE CHAIRMAN: Okay. We will take 20 
minutes. 

Thank you. 

---Recess taken at 10:00 a.m. 
---On resuming at 10:30 a.m. 

THE CHAIRMAN: Thank you. Be seated. 

MRO? *sTRAIGHT.e Nr. Hanna,eMr. |) Chairman, 
just before we proceed. I had done some thinking after 
you asked me that question, Mr. Hanna, about 
involvement with Wildlife Habitat Canada and the 


only -- and, as I indicated, when you asked me the 
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question I could recall no sort of official or formal 
request from Habitat Canada to be involved in habitat 
supply analysis. 

What I do recall is some discussions with 
Mr. Dan Welsh -- or Dr. Dan Welsh in the Canadian 
Wildlife Service and Dave Neeve who I believe is the 
Executive Director or in some similar type of position 
for Habitat Canada, had a moose in boreal forest 
workshop in Thunder Bay where we basically discussed 
the kind of work that Wildlife Habitat Canada was 
involved in. And I specifically asked if Mr. Neeve 
would forward me some information on the kind of work 
they were involved and the kinds of activities they 
were doing. And I did receive some correspondence -- 
some material from Mr. Neeve on that, but that was 
basically my understanding of the substance of those 
discussions. 

MR. HANNA: Q. When did these 
discussions take place? 

MRiwSTRALGHT cm Ace@iWwell? Tecansterecasay 
the specific date for that boreal forest workshop. It 
would have been two to three years ago or within-- 

O--Je.Cangdgete thesdateslonacnat. 

A. --1987 I believe. And I interpreted 


that similar to discussions that I had had with 
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different specialists at that time. Also during the 
ESSA workshops you will recall there was a Dr. Ian 
Mettam from New Brunswick who was part of those 
workshops, and I can recall having some very fruitful 
and interesting discussions with him in terms of the 
kind of habitat work they were doing relative to forest 
interaction down in New Brunswick. If that is of any 
help. 

Yes, that was the forestry and wildlife 
Management in the boreal forest, an Ontario workshop 
and it was held in Thunder Bay between December 7th to 
SON paenS Sir 

Q. And so that your understanding of 
that exchange was that there was no specific proposal 
put forward to you? 

A. Well, I can recall us discussing - 
and, again, it's recollection - I mean, I was very 
interested in what kind of techniques, new initiatives 
were available in that general field and I can recall 
us discussing that. 

And I can recall just generally 
discussing how Ontario might have access to funds that 
they might have, the kind of work that they were doing, 
the kind of general information that I could relay on 


to, in that particular instance, it would have been Don 
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Simkin in Wildlife Branch, that particular sort of 
thing. 

Q. And did you relay it on to Mr. 
Simkin? 

A. I know I have discussions with Mr. 
Simkin, but to be honest with you, I can't recall the 
specifics. I just basically interpret it as an 
opportunity to have some very valuable discussions with 
specialists in those kind of areas while attending 
those workshops -- that workshop proceedings. 

Os. Andsyvous didinotetolowimpr ont 
beyond that? 

THE CHAIRMAN: Well, hold on, hold on a 
second, Mr. Hanna. Where is all this leading? Is it 
really all that relevant? 

MR. HANNA: Well, I think it's relevant 
in the sense, Mr. Chairman, that I am expecting to 
bring before this Board the fact that the Ministry did 
have the opportunity to undertake the type of work they 
are now proposing to do with respect to habitat supply 
analysis and, at that time, the Ministry did not take 
up that opportunity; and, therefore, that I think has 
some bearing on the amount of latitude that the 
Ministry should have in terms of its implementation of 


this approach. 
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THE CHAIRMAN: Well, Ms. Murphy, I don't 
think it's worth standing up. 

Mr. Straight, essentially, are you 
prepared to admit that the matter -- what discussions 
took place in 1987 at this workshop concerning supply 
habitat analysis, the Ministry did not follow through 
and undertake it at that time or subsequently to this 
time? 

MReto LRALGHDT ee LaaAmMmSOrry,. Sip.e. think I 
missed a key word in there. 

THE CHAIRMAN: Well, are you prepared to 
indicate to the Board and admit that regardless of what 
discussions took place the Ministry has not undertaken 
habitat supply analysis as a result of those 
conversations or discussions? 

MR. STRAIGHT: Certainly not as the 
process we are putting before the Board, that's 
COmMEeCE. 

THE CHAIRMAN: Okay. 

MR. HANNA: Or explore the feasibility. 

MREGSTRALGHT eeWell, peethinksDr.wEuler 
has talked to our efforts and our intent in terms of 
looking at the feasibility of it. 

THE CHAIRMAN: I think we will accept, 


Mr. Hanna, the fact that they are not doing it at this 
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time and they may be looking into it at the workshop 
coming up. 

MR. HANNA: Thank you, Mr. Chairman. 

Q. Now, I don‘t know whether Dr. 
MacLean, Mr. Straight is the person to deal with this. 
We were talking before the break there with the 
allocation of funds and I said I would go back and 
review it. I have now had a chance to review it. 

First of all, with respect to 
Interrogatory Question 34, perhaps Mr. Gordon seeing 
you answered this, you can confirm to the Board that 
the duration of the terrestrial effects study is of 
much shorter duration than the aquatic effects study? 

MR. GORDON: A. When you say terrestrial 
you are talking about the moose effects? 

Q. Well, I think I've explained why I'm 
talking about terrestrial effects with respect to moose 
because of the featured species approach. So, yes, I'm 
talking about moose effects? 

ARG Yess@attevyouP looky at@ther table 
attached to Answer No. 34 you will see that our 
estimate there shows that the moose effects program 
would be of a shorter duration than the other two 
programs. 


Q. And, therefore, that the total 
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numbers that we were talking about 16, 33, and 
$3.5-million are reasonable estimates of the overall 
importance that has been assigned in terms of 
allocation of funds to these three studies; much more 
so than 936? 

A. I am sorry, you are throwing numbers 
out at me and I can't follow them. 

Q. Well, I thought before the break we 
confirmed that there was 8-million specifically for 
moose and then another 8-million, Dr. Euler, for other 
Wildlife studies? 

DRS PRUs. Ae YOS . 

Ore aoe, have got iL6-million there*and I 
have, in the response to Question 34, 32.9-million for 
aquatic effects, and I have 3.6-million for tourism. 

MR. GORDON: A. OkKay. I have never 
added up the numbers that way. I'm assuming your 
numbers are correct. What is your question? 

Of LO -S VoOur numbers, nol —— 

A. On the assumption that your totals 
are correct. I have never added them up that way. 

THRE CHAARMAN: © AL. "right. L*think’ for 
the purposes of the question, can we assume that those 
numbers are correct? We will assume they are correct, 


Mr. Gordon. 
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MR. HANNA: They were provided by the 
Ministry. 

MR. GORDON: What is the question? 

MR. HANNA: Q. And I would like to go 
back through and perhaps, as I say Dr. MacLean or Mr. 
Straight, the criteria that we talked about and how 
they justify this allocation of funds. 

DR. MacLEAN: A. Maybe we can start off 
by me clarifying something. There was never an 
exercise that said there is a fixed amount of money and 
we have to decide how to allocate that fixed pie of 
money. 

There were discussions within each group 
of what a practical program would be to address the 
needs, to assess the effects and effectiveness of each 
of the guidelines. There were discussions within each 
group, there was never a discussion of: We only have a 
fixed amount of money, therefore, what are the criteria 
to allocate between. 

Our major concern was doing a good job of 
assessing the effects and effectiveness of each of the 
guidelines and putting forward reasonable cost 
estimates to deliver that program. There was never any 
set of rules for sharing something. That was never a 


consideration. 
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Q. So I could perhaps conclude that 
fisheries biologists are less avarice than wildlife 
biologists? 

THE CHAIRMAN: How can you conclude that 
atw@alt 3 

MR. HANNA: Q. Well, perhaps I can read 
then from Exhibit 920, page 3. I'm looking at the 
second paragraph at the bottom, it says: 

"The participants in the ESSA workshops 

suggested initially that four study areas 

strategically located to include the 
major forest types of northern Ontario 
would be needed. When the costs and 
logistics were examined, a compromise was 
reached that two areas would be 
essential." 

Now, obviously there was some decision 
made there as to what this group of people felt was the 
appropriate compromise. 

I presume from what Dr. MacLean has told 
us that the fisheries biologists also went through 
that, and I'm suggesting that, certainly from what I 
can see here, that the wildlife biologists made a 
fairly major compromise without having a fixexd budget 


upon which to make that decision. 
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DR. MacLEAN: A. I think all of the 
compromises you were talking about were made not on 
any -- cost was a consideration internally to each of 
the groups. There was no figure provided to them 
saying you cannot exceed this. 

But I think each of the groups was 
mindful of putting forward a practical realistic 
program and one that would satisfy, however, the 
objectives that they had in mind to assess the effects 
and effectiveness of the guidelines that they were 
responsible for looking at. 

Q. Okay. Dr. MacLean, seeing that you 
haven't sat back and looked at allocation, let's sit 
back and look at the allocation now and examine it with 
respect to the criteria that we have set out. 

| A. For what purpose? 

Q. What purpose? Well, I must admit it 
is a good question to me, although I'm not supposed to 
be answering questions. I think the question I see is 
what this Board is supposed to do with what is being 
put forward before them. 

I have a concern that the Board may in 
its decision decide to endorse this effects monitoring 
program and the allocations that are associated with 


Tt If that is the case, then I do have concerns. at 
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appreciate the difficulties that you may have in that 
respect. 

MR. MARTEL: Mr. Hanna, earlier this 
morning I asked you about this money because obviously 
there was something that you didn't like and I tried to 
get it from you then. It becomes more apparent now 
that what you are saying is that there isn't enough 
money for moose or terrestrial as opposed to what is 
being spent for aquatic. 

MR. HANNA: Correct. 

MR. MARTEL: I think I asked you that 
much earlier and you said no, no, I'm leaving -- I'm 
talking about the various, and I think the term you 
used was, criteria used to allocate the money. 

Is your bottom line that there is not 
enough money or there is too much money being spent on 
one as opposed to what is being spent on the other; is 
that what your objection is? 

MR eeHANNA:S Yess Mra gMarteles it’ s»clear, 
I apologize for any misunderstanding I had in that 
respect. My objection is I would like the pie to be 
bigger, but given the pie that we are faced with, the 
allocation among the components of the pie, and that is 
my concern. 


THE CHAIRMAN: Well, why don't you ask 
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the witnesses whether in their view there should be 
more money spent on wildlife monitoring as opposed to 
aquatic monitoring, or whether the amount spent on 
wildlife monitoring is insufficient in view of the 
amount spent on aquatic monitoring, or questions along 
those lines. 

Obviously in your own case, Mr. Hanna, 
you can bring in experts that can indicate that you 
should be spending 14 times more on wildlife than you 
are on aquatic or whatever, but this is what this group 
and the ESSA workshop came up with in terms of how the 
monies should be allocated, and we have already heard 
from Dr. MacLean that there wasn't a cap put on it 
before they came up with these allocations. 

So why don't you canvass their views as 
to whether these allocations are appropriate in terms 
of the effects monitoring or whether there should be 
some changes in their view into the amounts allocated 
for each project, and then let's drop this topic and 
move on to the next one. 

MR. HANNA: Q. Dr. MacLean, given the 
criteria that we have talked about and the fact that 
you have told us that such a - how should I say - 
broader examination of the allocations has not been 


undertaken, can you see any reason for concern as to 
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the relative allocation of money between the 
terrestrial and aquatic component, given the scale of 
impacts that is likely to occur, the uncertainty, the 
importance of the impact, and I believe your other 
criteria was the cost of collecting the data? 

DR. MacLEAN: A. I'm not concerned by 
the relative allocation to the three programs and I 
think you are carefully distinguishing between 
terrestrial and the moose. I have no concerns about 
the relative allocation between those three programs. 

Q. And your concerns are that you feel 
that the impacts on fisheries are of a higher 
Magnitude, double the order of magnitude that you 
expect in terms of wildlife? 

A. I did not say that. That is one of 


the criteria. 


Quests Mecrhyingecoegor tnroughe che criteria 


and understand how you come to that conclusion, or what 
is it that makes you feel that this allocation is 


appropriate? Those four criteria or add any extra 


criteria you want to put in, why we should invest twice 


as much in aquatic effects as opposed to terrestrial 
effects. 
A. I think what we have tried to do is 


designd a program that addresses our uncertainties. 
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Part of the concern about uncertainties and the 
relative ranking of those is inherent in those -- some 
of those criteria that you have suggested. 

So scale of impact is obviously a concern 
and the uncertainties in estimating that scale of 
impact were considered in terms of putting forward the 
aquatic program, but I don't think there is any 
inherent relative ranking between these programs based 
on the funds allocated to them. There is no priority 
inherent in the designation of funds to each of then, 
which I think to me is what you are implying. I do not 
see that. 

Q. Dr. Euler, I realize that your 
director has just spoken and it's a difficult question 
to answer, but your director is a fisheries biologist 
and not a wildlife biologist and I'm asking you, as a 
professional wildlife biologist, if you have any 
concerns? 

DR. EULER: A. Yes, I have concerns. 

Oseu Thank yous 

MR. HANNA: Mr. Chairman, I would like to 
move now to a topic with respect to site degradation, 
whether that will be dealt with in the effects 
monitoring program. 


Q. I believe, Mr. Tworzyanski, these 
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questions will be put to you. During Panel 1 we 
discussed with Mr. Greenwood the potential for site 
degradation due to soil disturbance during harvesting 
and site preparation. Are you familiar with this 
problem? 

MR. TWORZYANSKI: A. I'm aware of it, 
but perhaps you may be wanting to address your question 
to Mr. Gordon. I'm familiar with the FMA aspects. In 
terms of this panel of what you want to question, 
perhaps Mr. Gordon can deal with that one in 
particular. 

OFeeThatiisatines®! dawasetrvying to gotby 
the witness statement as to who the question should go 
to. So if Mr. Gordon feels more comfortable answering 
Ltyeythat’s sfineswith eme< ) eMr-.Gordone 

MR. GORDON: A. Put the question, 
please? 

Q. Are you aware of the issue of site 
degradation as a potential problem during timber 
operations? 

A. I'm aware that lots of people are 
concerned about that, yes. 

Q. Can you direct me to where in the 
effects monitoring program the potential environmental 


effects of site degradation due to harvesting or 
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regeneration, site preparation will be dealt with? 

A. First of all, I have got to make sure 
I'm on the same wavelength as yourself. Are we talking 
about site degradation relative to the growing of a 
forest or are we talking about site degradation 
relative to size of a moose herd? What exactly are we 
talking about here? 

Q. No, we are talking about forest 
growth. 

A. Okay. 

Q. Timber management, growing the forest 
and the implications of site degradation on forest 
growth, recognizing of course that that has 
implications for a whole variety of other things, but 
dealing now specifically with tree growth? 

A. Okay. I believe what we have said is 
that we will be, in each report of past forest 
operations for each management unit, that is every five 
years, we will be reporting on any significant 
instances where site integrity has been negatively 
impacted upon. 

And, for example, in my lead evidence I 
was talking about where you note rutting, soil 
compaction, local ponding, excessive bulldozing, those 


are things that come to my mind and if they are 
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happening on a significant scale, we will be reporting 
about those in the report of past forest operations for 
the given management unit. And if it is considered a 
Significant problem, we will be required to address how 
we will handle that problem in the upcoming five years 
and the following five years. 

Q. Are you aware that many of the 
difficulties associated with site degradation are not 
readily visible to the eye? 

A. There is no question about that and I 
think we have tried to be fairly candid about that. 

And so, for example, one of the things we have 
identified some monies for are growth and yield 
studies, and so over time we will be monitoring the 
impact of a variety of timber activities on sites and, 
for example, seeing whether or not that -- those 
activities affect the long-term capability of that site 
or an array of sites of producing wood over the long 
cerm. 

Ov And storemnys edification, *howrmuch 
money has been allocated to that and is it your view, 
will this lead to the ability to determine the 
magnitude, duration, frequency, intensity of site 
degradation impacts; is it focused to that specific 


issue? 
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A. It is not specifically focused to 
that issue. 

Q. And how much money is allocated to 
those arlateee 

A. In Exhibit 936 we identify an 
additional $300,000 per year for growth and yield 
studies. 

Q. But it is your view that within these 
studies it will be possible either through the existing 
study design or modifications to deal with site 
degradation? 

A. The growth and yield studies aren't 
specifically being set up to monitor site degradation. 
What may happen is you may pick up some information 
that you may be able to equate back, you may be able to 
equate back to a specific type of what you call site 
degradation. 

But the growth and yield studies aren't 
specifically set up with the purpose of saying if this 
happens, this type of site degradation, therefore, we 
have this reduction in growth rates. Like, it isn't 
being set up with that specific purpose. 

Q. And there are no other studies to 
deal with that specific issue that you are aware of? 


A. Well, it's been my experience, and I 
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believe it was the evidence of the then Provincial 
Forester and Mr. Greenwood and it is the Ministry's 
position, that we don't have major problems in this 
area and, therefore, we believe that it's not necessary 
to set up extensive studies to monitor this. 

Q. In paragraph 31 of your witness 
statement on page 18 it indicates that the free to grow 
assessments will be a reliable assessment of the 
effectiveness of renewal/maintenance; correct? 

A. That's correct. For a specific area 
we are saying that free to grow assessment is a 
benchmark assessment as to how you are moving along to 
meet your long-term objectives. That's correct. 

Q. Now, let us take a hypothetical that 
you did have site degradation on a site, is it possible 
to achieve free to grow status despite the fact that 
you have got site degradation of a sort of, say, soil 
compaction that might limit root penetration? 

A. Yes. I would clearly assume - and I 
know it has happened and I'm sure it will happen - that 
if you have "site degradation" that you still will have 
stands coming through to being free to grow. 

Ope PANnGsin-facts.— 

A. They may not be happening at the 


speed that you hoped or they may be declared free to 
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grow in a different species mixture, but definitely the 
stands will almost always become free to grow at some 
point in time. 

Q. Is it not the fact that these impacts 
could persist long after that free to grow stage also? 

A. That's correct. You may have 
declared a stand for free to grow in a given forest 
unit or working group, and if you have some local site 
degradation it may impact on the growth rates of that 
stand beyond the free to grow designation date. 

Q. I would like now to deal with another 
exhibit that was introduced last Wednesday and that is 
Exhibit 960 which is the response to the National 
Forest Sector Strategy Implementation Progress Report 
andmthis eo 
sea Discussi ony offta.themrecord 

THE CHAIRMAN: OKay. 

MR. HANNA: Q. Mr. Tworzyanski-- 

MS-u MURPHY! ch Sirgrated mightejusticlariz. 
just for the purposes of the record so it is clear. As 
I understand it, the exhibit that you have been 
provided with was part of the response not the entire 
document, which is fine, it's just I would suggest that 
the description of what the exhibit is should be 


accurate. 
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THE CHAIRMAN: Very well. 

MR. HANNA: Q. Mr. Tworzyanski, I 
understand that your current position is secretariat to 
the group responsible for producing the National Forest 
Sector Strategy; is that correct? 

MR. TWORZYANSKI: A. My current position 
was until the end of last -- beginning of this month 
was Director of the Canadian Council, Forest Minister 
Secretariat, which is the support group that supports 
the chairman of the Council in his or her activities 
during the year representing the Council. 

MS:iasMUR PHY: JY think, ej7usStuagain for 
clarity, we should indicate that the exhibit as 
provided was missing a page, the second page of the 
letter, and just so that you know we should add that 
page. 

MR. HANNA: It was inadvertent, Mr. 
Chairman, a photocopying problem, but I will certainly 
supply that additional page to you. 

THE CHAIRMAN: Okay, let's get down to 
the questions on the exhibit. 

MR. eHANNA: O12 Firsts ofsall, in Ms. 
Blastorah's covering letter she indicates the members 
of Ministry staff that were involved in responding to 


the Forest Sector Strategy; correct? 


Farr & Associates Reporting, Inc. 


Osborn, Cary,Gordon, 28641 


Straight, Euler,MacLean, 
Tworzyanski 
cr ex (Hanna) 


MR. TWORZYANSKI: A. I have, as Ms. 
Murphy indicated, the first page of that letter. I 
don't know if that continues. I know there are a 
series of names on the first page, and it doesn't -- I 
have the second page now, and it does not include any 
further names. The names are on the first page, yes. 

Q. Now, it is my understanding that the 
National Forest Sector Strategy deals with more than 
just growing trees, it deals with the whole matter of 
integrating timber and non-timber values in timber 
management planning; is that correct? 

A. The strategy -- the National Forest 
Sector Strategy, as it was put out, had 34 
recommendations and generally they dealt with trade and 
investment, the forest and its management which would 
include integrated resource management, employment in 
terms of forestry, research and development, and public 
awareness. 

Q. Now, in terms of the individuals that 
prepared the response here, can you confirm for me that 
none of them are employed as fisheries or wildlife 
biologists by the Ministry? 

A. I can confirm none of those people, 
with the exception of H. Anderson, are biologists with 


the Ministry. I don't know what Mr. Anderson's 
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posi tionsis: 

Q. You don't know whether he is in the 
Timber Sales Branch? 

A. I don't recognize the name. Perhaps 
another panel member might. 

MR. CARY: A. That gentleman is Harvey 
Anderson, and at the time he was working for the 
Ontario Forest Tree Improvement and Biomass Institute, 
OFTIBI. I think he is a forester by profession. 

Q. Can you explain to me why it was felt 
that this response should be prepared by foresters and 
not have the input of any Ministry biologists? 

MR. TWORZYANSKI: A. Okay. Perhaps I 
should clarify a few things here that -- I can't 
explain it to you, first of all. The questions were 
sent out from Alberta. I should point out that the 
Canadian Council of Forest Ministers has a rotating 
chair anda rotating secretariat. 

Each year the province whose minister is 
the chairman provides the secretariat and the support 
services, and one of those duties is to provide an 
update to the National Forest Sector Strategy and that 
is -- what you are questioning us on today is the 
update that was made last year at the request of 


Alberta. 
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That request would have come into the -- 
into Ontario and would have been assigned out of the 
Forest Resources Group to those individuals listed here 
based on the series of questions of which you've 
provided a partial list here with some answers and then 
it would have been compiled and sent off to Alberta. 

So that's what would have happened. 

Q. Can we turn to page 5. This is page 
5 as indicated in the exhibit itself, I believe it may 
be: “a> 

A. .I don't have a page number. You will 
have to identify it by the -- 

ORWELt histentitied:* Concerning the 
Forest and Its Management, and it has got a number 4 
beside the specific recommendation. 

A. Yes, I have that page. 

Q. Now, that specific recommendation -- 
or perhaps just to elaborate, the way this is 
structured is it takes specific recommendations from 
the National Forest Sector Strategy and then asks past, 
present and future achievements and plans with respect 
to each one of those recommendations; is that correct? 

A. Yes, that's the structure. 

Q. And this particular one is referring 


to the matter of provincial conservation strategies; 
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correct? 

A. Yes. 

Q. And the past achievements is that you 
support the Brundtland -- I believe it is supposed to 


be Brundtland Commission Report and the IUCN Report, 
and then it goes on to say that the present achievement 
is the Ministry is coming before this Board with this 
Class Environmental Assessment. 

THE CHAIRMAN: Do you consider that to be 
an achievement? 

MR. TWORZYANSKI: A milestone, Mr. 
Chairman. 

MR. HANNA: An achievement, I think, only 
when we've finished, Mr. Chairman. 

Q. I was surprised to see that response. 
I just want to understand. Is it your view then that 
this EA and the results thereof will essentially form 
the government's conservation strategy? 

MR. TWORZYANSKI: A. No, that's not. my 
view, nor did I prepare this particular response, so I 
really can't answer your question. 

Q. Well, maybe to make this a lot 
shorter. If that's going to be the answer to each one 
of these, have you looked at the pages and the 


questions that I have listed there? 
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Ana “Yes; ulenave: 

Q. Are you going to be able to answer 
any questions on any of those pages? 

Ate ere Seo cam? 

Q. Can you tell me the ones that you can 
answer questions on? 

A. Well, if you ask your question -- 
well, okay. 

Q. Well, the ones that you have some -- 
you just told me you can't answer this because you 
didn't prepare the response. I don't want to go 
through the question and find out that you are saying: 
Well, I can't respond. So tell me the ones that you 
have some knowledge to respond on. 

THE CHAIRMAN: Well, I don't think that's 
appropriate. This is a cross-examination. 

MR. HANNA: Okay, I will work through it. 

THE CHAIRMAN: Ask your questions. If 
you can't answer it, Mr. Tworzyanski, just say: No, I 
can't answer it; if you can, give the answer. We can 
work through this fairly quickly. 

MR. HANNA: Q. Can we turn to what I 
have as page 9. It is entitled at the top of the page: 
Establishment of Short and Long-Term Objectives for 


Forest Wildlife. 
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MR. TWORZYANSKI: A. I can assure you I 
answered no questions on that topic. 

Q. Thank you. 

A. I dealt with any questions dealing 
with timber management planning, and I believe there 
are two. 

Q. And you have no knowledge of who 
prepared these other questions -- these responses? 

A. Specifically no. 

DRew EULER A wo Well oeMr Hanna; itemight 
be helpful. I know that Ron Alton coordinated this 
Forest Resources Group, okay, so he would have been a 
coordinator. Somehow a letter or a memo would have 
come to Wildlife Branch and we would have given Mr. 
Alton this information. 

Now, at this time I avihet identify the 
precise author, but that's the normal process by which 
these things work. Nobody in forest would have 
answered a wildlife question. 

OFIBWelieathenveDrefbulers sas it fair for 
me to then ask you some of these questions? 

Aver esvmmatninktiso. Wi liwilltbeéas 
helpful as I can. 

Q. Okay. Now, Dr. Euler, you are 


familiar with the -- I haven't gone through the 
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National Forest Sector Strategy in providing the 
background to these questions, I was expecting to ask 
these questions of Mr. Tworzyanski and I felt he would 
be knowledgeable about this. 

Are you Knowledgeable about the 
background leading to these specific recommendations in 
the National Forest Sector Strategy? 

A. Well, I am knowledgeable to the 
extent I have read that report, although it has been 
some months now since I have read it. But I have read 
it and I have a sense of it. I don't know how detailed 
I will be able to be. 

Q. Okay. Well, in terms of the 
establishment of short and long-run objectives for 
forest management, this is a recommendation coming out 
of that Serre eeetecee 

AW .ERAGHCE 

Q. It is my understanding that they are 
talking here about the need for objectives on specific 
defined pieces of land and specifically timber 
management areas? 

A. OKay. 

QO. Now, it indicates under Present 
Achievements that the establishment of these short and 


long-term objectives will be achieved through the Moose 
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Habitat Guidelines. 

Now, we have been around this many, many 
times and I thought I had understood this, but when I 
saw this answer I didn't feel I did understand it 
because this suggests that these guidelines were going 
to lead to these objectives. And can you explain that 
to me? 

A. Well, it strikes me that the 
Management guidelines, the management habitat 
guidelines and our harvest -- our selective harvest 
program will lead to the achievement of the objectives 
in the moose program. 

Q. No, this isn't the achievement. The 
objective is to establish objectives. 

A. Okay. 

Q. And I am wondering how the guidelines 
lead to the establishment of objectives for defined 
pieces of land? 

A. Oh well, they don't, the objectives 
have to be established in another forum. 

Q. Fine. Well, that's my understanding 
also and that's the problem I had with that response. 
So you have a problem with that response also? 

A. Well, I'm not sure that I agree with 


your interpretation. See, to go back to the first, it 
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says: 

"Establishment of short and long-term 

objectives..." 

And so in the past achievements, I think 
what they are trying to say is we have short and 
long-term objectives for certain things and we gave 
evidence on that in 10, and part of the process of 
achieving the objectives is using management 
guidelines. 

Q. But is not the gist of the National 
Forest Sector Strategy the need for these objectives on 
defined pieces of land; in other words, the need for 
forest, for timber and wildlife objectives on the same 
piece of land to integrate planning? 

A. I don't remember that from that 
strategy, it may well be. 

Q. Can you tell me how the response in 
terms of future plans will lead to the establishment of 
these short and long-term objectives? 

A. Well, as you are aware, there is a 
wildlife working group composed of members of the 
public, I think the Board has heard some evidence on 
that, and they will be bringing recommendations to the 
Ministry and I think that's what that refers to. 


Q. But they will not lead to objectives 
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for specific timber management plans, they will lead to 
broad provincial objectives? 

A. I would think so, yes. Yes. 

Q. Can you give me any clarification 
under the statement dealing with comments and concerns, 
particularly the need for monitoring and cost studies 
to verify the adequacy of the guidelines. I think we 
have heard about it from the science point of view, I 
haven't heard anything from the benefit/cost point of 
view. What's referred to there? 

Aiea lhatusowtriuc.s sMostivyeour monitoring, 
our effectiveness monitoring refers to the science, 
that's as and I think this is just pointing out the 
need for us to have programs that evaluate both the 
science and the benefit/cost. 

QO. How is that need being addressed? 

A. Well, you are aware in the 
effectiveness monitoring program that speaks mostly to 
the science. 

OveeeRiohte 

A. And I think the benefit/cost, in my 
view, will be one of the things that comes out of this 
hearing because I know that these issues are going to 
be addressed in this hearing and much information is 


available to discuss and work with and I would suspect 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28651 


Straight,Euler,MacLean, 
Tworzyanski 
cr ex (Hanna) 


it will come from this hearing. 

Q. Can we turn to the next page, please, 
which is the recommendation dealing with the need to 
develop integrated planning processes. Under Past 
Achievement it indicates that -- excuse me, under 
Present Achievement it indicates that the Timber 
Management Planning Manual will be a primary means to 
developing integrated planning processes. It says: 

"Developing the integrated planning 

process present achievements Ontario's 

update is Timber Management Planning 

Maunal for presentation during the class 

environmental assessment." 

I am assuming that that means that that's 
seen as how the Ministry is achieving integrated 
resource planning? 

A. SWell-eiths* certainlynonesofethe *toors 
that's used, yes. I don't think -- 

THE CHAIRMAN: Mr. Hanna, I think we are 
getting back into the area that we have covered, been 
around the horn a few times; and, that is, it appears 
that what the Ministry means by integrated resource 
management may have a different meaning from what you 
understand the National Forest Second Strategy policy 


may envisage, as well as what the U.S. may do, as well 
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as what other jurisdictions around the world may do. 

We are not dealing, as the Board 
understands it, with integrated resource management in 
terms of all of the resource programs applying to the 
same defined piece of territory or land base at one 
time. I think that is the Board's understanding, if it 
is incorrect the panel could advise. 

Now, other jurisdictions have taken a 
different approach, we have heard that, and when they 
use the terms they may well use the terms in the 
context of the approach that they use and, therefore, 
to try and compare the Ministry's in this application 
and in their practice as to what they mean by 
integrated resource management directly to some of 
these other programs, I suspect, is going to get you 
absolutely nowhere; they are not comparable, they do 
not mean the same thing. 

Whether or not the Ministry's approach is 
appropriate or not is a matter for you to address in 
your own evidence, but we have heard what they do, we 
have also had an indication of what some other 
jurisdictions do and the two, if I can put it bluntly, 
are not the same; and, therefore, this line of 
questioning to try and compare the two is, I suspect, 


like comparing apples and oranges, it won't work. 
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That doesn't mean to say that one is 
better than the other or not better than the other, 
that is another area to canvass, I would suspect, in 
your own case. 

Have I missed something, Panel, in terms 
of the way the Board has perceived what you have had 
led to this point? 

DR EULER: WINoY sire cyoushavenst. 

MR. HANNA: Thank you, Mr. Chairman. 

I think the Board's direction is probably appropriate. 
I am sure it is appropriate, it is not probably 
appropriate. 

The only reason I was entertaining this 
line of questioning is I wasn't sure there wasn't 
something going on that I didn't understand in terms of 
the responses here and... 

THE CHAIRMAN: I think the Ministry has 
responded to this questionnaire in the light of the way 
they perceive that they are undertaking integrated 
resource management. If those responses do not accord 
with what you think the national sector program would 
mean by such a response, so be it, but I think that's 
what the Ministry has done, at least that's what it 
appears to the Board. 


DRS MEULERCI @Yesjaisiz. 
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MR. HANNA: Perhaps then I will terminate 
this line of questioning with just one question for Mr. 
Tworzyanski and I will be finished. 

Q. Mr. Tworzyanski, excuse me for my 
twisted tongue, the Ministry of Natural Resources was a 
Signatory to the National Forest Sector Strategy? 

MRiae WORZY ANSK ieee rASeelLnaters: correct . 

Q. And they were involved in the 
formulation of the National Forest Sector Strategy? 

A. Yes, they are. 

Q. Do you have any reason to believe 
that the Ministry of Natural Resources misunderstood 
what was meant by these terms as used in the National 
Forest Sector Strategy as opposed to the way that your 
Ministry uses them? Did they understand -- 

A. The Ministry of Natural Resources is 
my Ministry. 

Ov LD appreciateithateyeDosyou haverany 
reason to believe that the Ministry used the terms 
differently in the National Forest Sector Strategy as 
opposed to the way it has been used in the terms of 
this hearing? 

A. Which terms? 

Q. Well, IRM, we might as well go with 


integrated resource management, that is one we will 
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start with. 

A. OKay. 

Q. Does the Ministry have a different 
view of integrated resource management as laid out in 
the National Forest Sector Strategy? 

A. It could have, yes. The strategy 
takes together the information on integrated resource 
management put forward by the forestry sector of which 
governments are only one part, you have educational 
institutions, organizations such as the one that you 
are representing. 

Q. The forest industry? 

A. The forest industry, research and 
development and so on, and they all comment on 
various -- well, to put the strategy together there 
were a series of forums held on a variety of topics and 
through a workshop -- series of workshops the strategy 
was developed. 

So as it is an amalgamation of what the 
forestry sector thinks which, you know, to me says that 
there may be disagreements or different interpretations 
between different provinces or between different parts 
of the sector. 

And if you read the recommendations you 


will find out that they are worded in such a way that 
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Mcreistoodifor thought, vt 21s something you should 


consider. 


some parts of the sector may already be 


doing what the recommendations say, some parts may find 


it is something appropriate to be doing and may look at 


it. It deals with policy in a very broad scale, not in 


something very specific. 


Q. But it is making very specific 


recommendations though in terms of establishing 


objectives, 


et cetera, et cetera, et cetera? 


A. Well, you are referring to 


recommendation 7 which perhaps I can read it for you. 


It says: 


lists: 


"It is recommended that foresters 

and wildlife managers cooperate in the 
review and development of forest, 
fisheries, wildlife and integrated 
Management. More specifically, the 


review might consider..." and then it 


"Establishment of short and long-term 
objectives for forest wildlife, 
developing integrated planning processes, 
converting wildlife information to usable 
forest technology, implementing 


harvesting and silvicultural practices 
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and assessing the achievement of 

objectives in terms of wildlife response, 

and the examination of cost and benefits 
to support the ee hencenent of wildlife 
habitat." 

And it says that the review might 
consider those particular items. 

Q. Right. And you have given a response 
to how you see the Ministry in this particular response 
giving consideration to those? 

A. Yes, the response that we have given 
reflects how the Ministry has either given response or 
how the Ministry views its status in terms of that 
recommendation. 

MR. MARTEL: Other provinces would have 
different responses to the same question? 

MR. TWORZYANSKI: Oh absolutely, Mr. 
Martel. 

MR. MARTEL: So everybody is putting 
forth his own opinion? 

MRuestHANNA teesYes,o MreeMartela¢e Ine facts 
the combined -- the compiled response is in Exhibit 
593% 

MR. TWORZYANSKI: I believe that's the 


National Forest Sector Strategy for Canada, 
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Implementation Progress Report; is that -- that is 593? 

MR. HANNA: Yes, it is. 

MR. TWORZYANSKI: Yeah. And that's what 
I was reading from on page 11, Mr. Chairman. 

THE CHAIRMAN: And is there any 
expectation in your view on the part of the collective 
group that there would be unanimity of approach, that 
there would be the same approach undertaken by all 
elements of the sector, both provinces, the industry, 
et cetera, across the country? 

MR. TWORZYANSKI: Not at all. 

THE CHAIRMAN: And that was never its 
purpose in your view? 

MR. TWORZYANSKI: No, it wasn't. 

MR. HANNA: Q. What was the purpose, Mr. 
Tworzyanski? 

MR. TWORZYANSKI: A. The purpose of 
what? 

Q. The National Forest Sector Strategy? 

A. Was to bring together the forestry 
sector and to promote forestry in terms of utilization 
by both the consumptive and non-comsumptive sectors and 
to raise the awareness of forestry through forestry 
education basically, and to provide a broad policy 


background for governments or for other agencies to 
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address forestry issues. 

Q. With the hope that that would filter 
down through the various agencies and groups that were 
represented? 

A. Those are your words, but that would 
be an expectation, yes. 

On) (Mr SiStuaight? givingiyou a breather 
there. Perhaps we can, come back and discuss another 
topic, WietchnAsyou. 

During your cross-examination in Panel 8 
there was considerable discussion regarding the model 
developed by ESSA and I believe it was indicated that 
it was not suitable for predictive purposes. Do you 
recall that? 

MR. STRAIGHT: A. I believe most of that 
discussion was with Dr. McNamee, but I do recall it, 
yes. 

Q. Dr. McNamee is not here with us so, 
given that, I will direct these questions to you seeing 
that you were there. Now, I am looking specifically at 
Volume 69 starting at page 11771. 

Aen eSe 

Q. And Mr. Armstrong was questioning the 
matter of what it will take to make the conceptual 


model developed by ESSA that could not -- that was not 
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quantitative and was not verified and supposedly was 
not used in any way-- 
Aloe tia Cesanott ony i= true. 
Q. --in a quantitative way? 
A. Okay, not in a quantitative way, 
that smright 
Q. And specifically the question was 
asked: 
"Well, you indicated it needs a great 
deal more work. Is that in the area of 
data collection or the model itself?" 
And the response was: 
"Both. Refinements, the only group who 
have any inkling of what is in there 
right now are the people who are 
involved were there at the workshop. 
It takes a great deal of work to take a 
modeivot *thatesort “and totbring “it “into ‘a 
working resource management tool. I make 
that statement because we have been asked 
Ln "OUT ELIE MaLOPDUIdetools fof that tsort 
and it takes many years and it takes a 
Tovrors tame ws 
MS. MURPHY: That is the response of Dr. 


McNamee, obviously. 
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MR. HANNA: Q. And then in the 


transcript on page 11805, the same volume, Mr. 


Armstrong was 


further pursuing that subject and Dr. 


McNamee responded to how much work would be required, 


and he said: 


concludes: 


several short 


"Let me give you one example of a model 
OLtibhac iSOGbCc a 


He continues on to describe it and he 


"It took approximately 20 man years worth 
of work to get the model for, as I Say, 

a single resource value from start to end 
to that get that model in a form that (a) 
did contain the best information as to 
how a stand grows in that area and so 

on and to get it to a state where the 
people who are going to use it felt that 
it was a tool that they could in fact 
use." 

And then he says later on there after 
questions: 

"I would say that if there was any 
interest in taking the model we had built 


and making it into a tool of that sort, 


it would take approximately the same 
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amount of time. One should never 

underestimate the amount of time it 

takes." 

Now, I provided to you on Wednesday last 
a paper by Schuerholz, Dr. McNamee and Massie and 
that's Exhibit 962. It is my understanding that this 
in fact is an operational model that is being used to 
make management decisions. 

Have you read over that document and was 
it used for making a management decision? 

MR STRAIGHT :f A.. I have not read ‘that 
document, but Dr. MacLean and Dr. Euler have, and I 
think perhaps, Dr. Euler, can you respond to that? 

Dies EULER@SrA @. Yes.*, la think dteis 
probably a reasonably good term to call it a model used 


in management decisions or a management decision type 


model. 
QO. And it was used in a predictive way? 
A. Well, no. You see, he is very clear 
that he says -- he says right here on page 25: 


"This type of model will never be able to 
provide precise quantitative predictions 
about the effects of habitat manipulation 
and hunter harvest on ungulate 


populations, nor should it be used for 
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that purpose. It would be foolish to 

assume such a model could be built and 

dangerous to interpret the of this model 
with that intent." 

Q. Right. And then he continues on and 
says, however, that the purpose of the model is to gain 
insights to look at how the population responds in 
terms of making management decisions? 

A Saclhatws tright . 

Q. Ina quantitative way? 

A. Well, no, let's read into the record 
what he said. 

"It is important, however, to strive for 

a model which captures the essential 

qualitative behaviour of the ungulate 

population in response to alternate 
habitat management strategies." 

Qrmedoctorpliusttiorethesaclarilicataoneor 
the record, can we just be specific about where you are 
reading from? 

A. Yes, page 25, first column under the 
heading Applications of the Model. 

QtasRights 

A. There is quite a difference between 


the point that they are making here between a 
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quantitative predictor and a qualitative assessment. 
So certainly in the management decisions you would use 
this in a qualitative way to indicate sort of the 
direction of a response, but it is quite a different 
matter to predict something quantitatively. 

Q. But is not the key operative word 
here 'precise quantitative predictions', 'precise'? 

A. Okay. 

Q. The model does provide quantitative 
predictions, but what you are saying is we have to 
recognize that those predictions have a high level of 
uncertainty associated with them? 

A. Well, that's another way of saying 
it, which I would interpret as it is a very qualitative 
kind of prediction. It's true, both of these words and 
particularly the word 'predict' is extremely difficult 
in this situation to know exactly what we mean by 
DLeaLar. 

I mean, the whole business of science is 
predicting with very structured statements about those 
predictions, you know, 95 per cent confidence limits 
and that sort of thing, and I think what these authors 
are trying to warn us against is getting too 
quantitative, too predictive and too precise when the 


data and the background just won't let you do that. 
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The uncertainties are so high you can't. 

OM Right wy sSomoursstandardm dit vyouswili; 
measures of certainty and the 95 per cent confidence 
limit or whatever, cannot be applied in resource 
management decisions because of the number of variables 
involved in the uncertainty of data; that's what you 
are telling me? 

A.©eRightee exactly. 

Q. Okay. But that doesn't preclude the 
use of quantitative tools? That's simply saying -- 

A. Well, that's true, yes. 

Q. What you are simply saying is, you 
have to use those results with care? 

A. Exactly, yes. 

Q. And is that not a truism for 
virtually anything that you are talking about in the 
resource management field? Is it really realistic that 
we are ever going to have a level of confidence that 
will pass the rigorous test of science in the 95 per 
cent confidence limit? 

A. We will always be back somewhere 
below that, yes. 

Q. So as a resource management 
decision-making tool, these things have -- these types 


of quantitative models have value? 
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A. Yes, they do. 

Q. And they have value in making 
decisions such as the types of decisions we are faced 
with in terms of timber management planning? 

AS eYes 3 

Q. And yet given the fact that a 
tremendous amount of money was invested in the ESSA 
exercise, we don't have a tool of that sort at the 
present time? 

A. Well, the ESSA exercise has a model 
associated with it that gives some indication of 
direction. 

Q. It does? 

A. Yes, from a broad general concept. 
It is certainly not predictive with any degree of 
certainty - buteit rari out the broad general 
direction that would be expected if a certain 
management action is taken. It could -- 

Q. My understanding was that the model 
resided at the University of British Columbia and that 
the Ministry is not using it in any way whatsoever, 
they in fact don't even have a copy of it? 

A. Well, is the issue whether we are 
using it or what it does, or what's the issue? 


QveeWellge le think? i t'se——-my-issue 
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certainly is, is the fact that this is a management 
tool that can be used, here's an example of a 
management tool that's actually being used that's very 
similar to the tool that ESSA developed for you in 
terms of moose and yet we aren't using it? 

A. Well, it needs some more work before 
we can start using it and this is one of the things 
that may well come out of our effectiveness monitoring 
program, is do some work on it - that's a very clear 
possibility - and then evaluate its applicability to 
our management action. 

QO. But we are always going to want to do 
more work, Dr. Euler? 

A. Well, yes, those -- yes, we love our 
work and we want to do more, that's right. 

DR. MacLEAN: A. I would point out too 
that is not, as you claimed, a model similar to the one 
that ESSA developed for us. Peter McNamee was involved 
in both exercises. This isn't a model that predicts 
anything that can be assessed in the field. You cannot 
assess productive capacity for wildlife in the field. 

That's not its intent. Its intent was to 
provide a management gaming tool to look at a 
particular set of decisions, but that suite of 


decisions couldn't be assessed in the field based on 
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this model. 

Q. Are you suggesting we do have a model 
to measure productive -- what was your term? 

A. The model that was worked on in 
Exhibit 962 is one that attempts to predict productive 
capacity for a number of wildlife species, but as they 
quite clearly point out, it is not something that we 
can assess in field terms, it is not something that we 
can run out and say: Well, what is the productive 
capacity of moose in this particular place. 

Q. And, Dr. MacLean, why did they take 
that approach? 

A. I think they were faced with a 
particular management decision and they attempted to 
make that management decision using some quantitative 
tools. I don't think they were engaged in the same 
exercise we were which was to design an assessment 
program. 

Q. Perhaps to be more specific - and I 
can't find a specific reference right at the moment, 
but there is reference made to the fact - and Dr. Euler 
certainly presented this evidence on several occasions 
in the past, that wildlife populations are not 
controlled simply by habitat, but there is a multitude 


ofvotherSfactors? 
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Seeing that this model dealt solely with 
habitat, they didn't have information in terms of other 
population factors, in order to not have to deal with 
those factors they said: We will deal with the 
production capacity accepting those other things may 
prevent realization of that capacity. Is that not the 
underlying reason they took this approach? 

A. That may be correct, I’m not sure. 

Q.19 Dre iBuler , jis thatiivyourmmeading?i of 
their rationale for this approach? 

DR. EULER:: A. Well, my ~- I guess’ I 
have a little different understanding of their 
approach. They attempted to bring in some of these 
other factors into this model, such as hunting and -- 
such as hunting. 

Q. They incorporated those in there, but 
because they realized that the actual effect of those 
may not be reflected immediately, it is reflected in 
the long-term capacity of the habitat, that's the 
reason they took that approach? 

A.eRivacceptethats 

THE CHAIRMAN: So where do we go from 
here, Mr. Hanna? What are you trying to get out of 
this line of questioning? I take it that you would 


like to see quantitative tools used in resource 
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management decisions? 

MR. HANNA: I think the point is, Mr. 
Chairman, that we have this sort of tool available to 
us at the present time. The investigations that we 
have done is this tool has been used in operational 
decisions in terms of making timber management 
decisions, it is being used at the present time. 

Notwithstanding that, we are certainly 
supportive of the Ministry collecting more information, 
we do feel that there is sufficient tools out there, 
and in fact the person that actually was involved in 
developing at least the conceptual model for the 
Ministry has been the author of one of those tools and 
I want to confirm with this panel that there is no 
reason that this sort of tool could not be used at 
least in the interim until more information, a better 
tool becomes available to us. 

THE CHAIRMAN: Okay. Do you want to 
answer the specific question so we can move on. 

Can this tool be used in the interim and 
would it provide you with the type of confidence level 
that you would like to see in your management decisions 
given its state of development at this point in time? 

DRe@EULERS EWhatetoolfis= that, sir? 


THE CHAIRMAN: A model that tries to 
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predict quantitative or relies on quantitative data 


such as is exhibited in Exhibit 962. 


DR. 


that that's available to us now, 


where it is if it 

THE 
said. 

DR. 
exists. 

THE 


and even if it is 


appropriate to be 
DRE 
sir. 
THE 
DR. 
work. 


EULER: 


is? 


CHAIRMAN: 


EULER: 


CHAIRMAN: 
being used, 
used? 


EULER: 


CHAIRMAN: 


EULER: 


a nice piece of work. 


MR* 


DR. 


MARTEL: 


EULER: 


Well, 


And Mr. 


Hanna is suggesting 


because I don't know 


I think that's what he 


Well, 


I am not aware that it 


even it did exist 


would you consider it 


Okay. 


It's a very nice piece of 


Is it being used anywhere? 


it appears to be used 


in British Columbia based on just what we have read 


here, 


understand now, 


that it is used -- again, 


sir, 


you have to 


using something in a management 


28671 


Oh yeah, this is a good job, 


Ltptooksa long timerand aslotsof!l hours>” butiites 


decision is really a broad statement and when you make 


a management decision you would factor in a whole large 
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number of issues and this would be one of them. 

And I suspect, just reading it, it's a 
nice piece of work, it would be a key tool among maybe 
a half dozen tools that they are using. 

We have really done the same thing in 
Ontario, for example, we used a simulation model in 
working up the moose program. It happened to be just a 
population model, it didn't have any habitat component, 
but it was part of our decision-making process. We are 
not unfamiliar with the process and what we are saying 
is that we need a better tool in the moose business so 
we are putting quite a lot of effort into it. 

Now, it is really hard for us to say 
exactly what that tool is going to look at when it is 
done, but it is going to have elements that are similar 
to what is here, surely it will because it is a nice 
Piece of work, and we think that our moose program is a 
good piece of work too. 

MR. HANNA: Q. You didn't mention ONEPOP 
I suspect because of - I am not raising that ridicule 
again - but could ONEPOP and this model or type of 
model be integrated to deal with both those other 
management programs that the Ministry-- 

DRA SEULER i Actes Ohessure: 


Q. --has in terms of hunter controls and 
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habitat controls? 

A. Yeah. When I looked at the lit cited 
in this -- the literature that was cited in this paper, 
a number of the people who worked on ONEPOP were 
involved in this as well. Sure, that's the way to go 
and I think all of us wish they were there, but we are 
not quite there yet. 

Q. One last thing here, Dr. Euler, 
associated with this and that's on page 24, it is under 
Model Documentation, the second paragraph there. 

A. "Some of the relationships..." 

One Yess 

Ase %Yes);) I seermthat. 

Q. What they are indicating there is 
that you are always faced with uncertainty in 
management decisions and you are better to use the best 
available information to make decisions now and try to 
improve that over time? 

AsY Yes 

Q. And I suspect that you agree with 
that philosophy? 

AS AVAnd Syousearegright Peledo-. 

Q. And is that a tool that would be 
available to make the best use of available information 


and knowledge? 
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Agar.smthat aitool. <7 

Q. Could you use that tool as a way to 
take advantage of that knowledge and information? 

A. Yes, although not this specific piece 
of paper because this is a British Columbia item, but 
certainly the generic ideas expressed here are very 
useful to us. We can't go get this tool and bring it 
into Ontario and just start implementing it, if that's 
what you are asking. 

Q. No. And what you would have to do to 
implement it in Ontario, you would have to take the 
type of expertise that the Ministry has and, if you 
Will, calibrate it; in other words, put in the 
information that would appropriate for Ontario? 

A. Sure, modify it slightly maybe in 
certain ways, exactly. 

Q. Comparable to what you did with 
ONEPOP? 

A. Yes, comparable and comparable in our 
ESSA workshop. Our staff are going to take the best of 
all of that information and produce something that will 
be at least generically similar to this. It may come 
out in a different form, it maybe written in a 
different way, but generically it will be very, very 


Similar. 
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O= So we have a prototype, we simply 
need to, if you will, adapt it to Ontario? 

Awe know, bute that’ sr not simple: pYou 
know, it is really not simple, it is quite a 
complicated process, that's why it costs so much money 
and takes so long. 

MR. HANNA: Mr. Chairman, could I have a 
moment to consult with Dr. Quinney? 

THE CHAIRMAN: (nodding affirmatively) 
=~-Discussionrorfiiitnelrecord 

MR. HANNA: Mr. Chairman, we have been 
fortunate to be able to have breaks here because in our 
cross-examination - again one of those situations where 
Dr. Quinney and I have worked on this - I hate to do 
this, it seems like every time I estimate that I am 
going to need time that I can make it shorter, but I am 
actually going to be able to finish perhaps even before 
noon, so I just advise the Board of that, we may have 
an early lunch. 

THE CHAIRMAN: Very good. 

MR. HANNA: I hope that I am not forced 
by the trends in the past to able to project into the 
future, but I have done my best to make it as short as 
possible. 


THE CHAIRMAN: We will rely on your 
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predictive model. 

MR. HANNA: In a qualitative way. 

Q. I believe this is a question to 
either -— 1 ithink “Ht “s probably Mrs Cary and it«has= to 
do with the witness statement on page 49, it has to do 
with the silvicultural information system. 

And I believe it is indicated here, Mr. 
Cary, it is over actually on to page 50, that FMA 
holders may opt to choose the SIS or a comparable 
system; correct? 

MR. CARY: <A. Yes, that's correct. 

Q. Now, why have not all of the 
management units been asked to use the same information 
system? 

A. In Dr. Osborn's lead evidence he 
talked about the silvicultural information system and 
specifically about this topic, so perhaps he could 
better answer this one. 

Ona lasthinks chatesponiyetaizss Dr. Osborn 
hasn't had a chance to answer a question. 

THE CHAIRMAN: Mr. Hanna, I don't want to 
interrupt this area, but this was rather extensively 
covered by Dr. Osborn as to why the companies are on 
different systems and how in certain areas there is 


uniformity in terms of the presentation of information 
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but in other areas there can be a variation. 

MR. HANNA: Perhaps I will retract that 
question and just go on to the next one because there 
really isn't any point in going through that again. 

Q. The purpose of my question is: Those 
companies that do collect information outside of the 
SIS system, will that information be converted and 
added to the SIS database? 

DR. OSBORN: A. It's still under review. 

Q. Why would you not want that 
information in the SIS database? 

A. That wasn't what you asked, and if 
that's the question -- 

Q. No, I am asking you a new question. 

A. The information contained within that 
may well be of value to not only the company, but also 
to the Crown. Like everything else, it does not come 
for free; to move it from their system to whoever's 
system is going to cost that somebody time, money and 
effort, as was explained in the evidence in lead. 

Q. And who will be responsible for 
picking up this cost in terms of manpower, time and 
effort? 

A. That I don't know, but more relevant 


is that the subject is under review within a committee 
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within the Ministry of Natural Resources which includes 
representatives from the forest industry. It will be 

between those two parties to assess the implications of 
moving those data to and fro and who will do what work. 

MR. HANNA: Mr. Chairman, I am not sure 
how far this has been canvassed with the Board. If the 
Board feels comfortable in understanding the benefits 
and disbenefits of that I won't pursue the question any 
further. If you see some merit in it, I will it. 

THE CHAIRMAN: I think we have gone over 
this with Dr. Osborn's lead evidence. 

MR. HANNA: Then I will not follow up on 
the questioning and I think that's the end of my 
questions for this panel. 

Thank you very much. 

THE CHAIRMAN: Very well. Thank you. 

DR. EULER: Mr. Chairman, may I have a 
moment to say something? 

THE CHAIRMAN: Yes. 

DR. EULER: I am just a little concerned 
about one of the questions that was asked this morning 
and I want to put that concern to you and maybe we can 
do something about it. Mr. Hanna was talking to Dr. 
MacLean relative to priorities and then he came to me 


and said: Do you have any concerns, and I said yes. 
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Well, I do have some concerns and I 
thought maybe we would explore them, but he didn't 
choose to and that's fine. I just want to assure you 
that we have had a lot of very vigorous discussions in 
the Ministry about these issues and none of these 
concerns are of huge moment. 

THE CHAIRMAN: Well, why don't we handle 
it this way, Dr. Euler: Your counsel will have an 
opportunity for re-examination. 

DRI GEULERS? CALI right iethatist fine? 

THE CHAIRMAN: I would suspect she may 
wish to canvass that area - maybe she won't - but if 
she wishes to, that would be the appropriate time for 
you to explain what you meant by that. 

DR: EULER :2@Finec® Thank tyou ,9Mn: 
Chairman. 

MR. HANNA: Well, I shall leave it to Dr. 
Euler's professional opinion and his counsel) tor futile 
that further. 

THE CHAIRMAN: Very well, Mr. Hanna. 

We will®breakse for? Punch until’ 1:30 48The 
Board has to spend time during the lunch hour with 
respect to preparation for the scoping session this 
evening, and we will commence right after lunch with 


Ms. Kleer-- 
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MS. KLEER: Yes. 

THE CHAIRMAN: --on behalf of NAN. 

Thank you. 

---Luncheon recess taken at 11:50 p.m. 
=S-Onsresumingract.) 3456p ms 

THE CHAIRMAN: Thank you. Be seated, 
please. 

DR. EULER: Mr. Chairman, I have an 
undertaking that was given to me. Would you like me to 
deal with that undertaking now or shall I wait? 

THE CHAIRMAN: Well, I suppose we can 
deal with it prior to starting Ms. Kleer's... 

DR. EULER: This is an undertaking that 
was given to us by Mr. Cassidy during his 
cross-examination and he asked that we provide some 
more information before the panel was finished and the 
subject is examples of industry cooperation in wildlife 
forestry studies, and I have a list of several of those 
and I can briefly, very briefly summarize them if you 
Wish. 

THE CHAIRMAN: Are you going to file that 
list at all? 

DR .mEULGERSy  Wescanyfilesit;y, sir, ittis 
just a matter of what is the most convenient thing. 


MR. CASSIDY: Inasmuch as it is an answer 
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to an undertaking, it would probably be appropriate to 
file it, Mr. Chairman, like other answers that have 
been provided, although I must admit I haven't seen it 
yet. 

MS. MURPHY: I think it would probably be 
simplest to make copies of it and perhaps tomorrow have 
it marked rather than go through.... 

THE CHAIRMAN: OKay. 

MR VSCASSIDY 2: #8@That's*Eine;, thank you. 

THE CHAIRMAN: Why don't we do it in that 
fashion. 

DR. EULER: Yes, thank you. 

THE CHAIRMAN: Ms. Kleer? 

MS. KLEER: Good afternoon. 
CROSS-EXAMINATION BY MS. KLEER: 

Q. Okay. I am going to begin with the 
area of concern compliance monitoring and most of my 
questions will be directed CoO syouw, oir cary. 

Okay. If we can turn to the draft 
policy on area inspection which is page 54 of the 
Witness statement. Do we have any best estimate as to 
when this policy will be formalized or available? 

MR eCARY:S0A “Yes owe tdo S89We “are 
committed to having it in policy by the end of this 


calendar year and then it will be effective April the 
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ist eL990., 

Q. Is it expected that there will be any 
changes or any major changes to the policy beforehand? 

A. Nothing substantive. 

OsweALISrignt. seOkayeevawoulLd Likesto 
confirm a few points. Will all of the areas of concern 
be inspected under the area of concern compliance 
monitoring program? 

A. Each area of concern will be 
inspected. 

Q. And will the area of concern 
compliance monitoring program form part of the timber 
management plan itself? 

Aieeeves, Leawili- 

Q. All right. And are the terms and 
conditions that deal with this compliance monitoring 
program Nos. 17 and 49 or are there any others? I 
believe that's all there is, but I just want to confirm 
that. 

A. What were those numbers again? 

One yerands49 >? 

A. May I just check that, please. Term 
and condition 17 speaks to our commitment that timber 
management plans outline a compliance monitoring 


program of inspections of operations in areas of 
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concern, and 49 speaks to the monitoring of the 
prescriptions for operations in areas of concern. 

And Mr. Gordon has brought to my 
attention that in term and condition No. 8, which deals 
with report of past forest operations, part (d) of that 
term and condition deals with the provision of a 
summary of the monitoring results for areas of concern 
as part of the report of past forest operations. 

Q. Thank you. When you read these terms 
and conditions as a whole, would any of these indicate 
to you that the draft policy which will become policy 
is going to be applied as part of the areas of concern 
compliance monitoring program? Would that be apparent 
to you? 

A. The draft policy that you are talking 
about is for area inspections. 

Q. Okay. 

A. And area inspections are a key part 
of your compliance monitoring methodology, so it's the 
area inspections that we are talking about when we look 
at page 54, for example, of the document, of our lead 
evidence. 

OV "Well sal] *l"am-cettang at is, 
wouldn't it be useful to include somewhere in the terms 


and conditions that this policy will apply just for 
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reference for persons who may not have been involved in 
this hearing, for instance? 

A. I don't think that's necessary. We 
are committed to conducting compliance monitoring on 
areas of concern and we have committed to developing an 
upfront compliance monitoring program for areas of 
concern in the TMP, in the timber management plan. So 
I don't see that the inclusion of this policy would add 
much to a term and condition. 

OQ-etAlleright’s. If we can’) turn? to page 
56, and we will be dealing Wicthepointal bio) subpointe 
(a) and (b), and these deal with the frequency, nature 
and timing of inspections in areas of concern. And I 
Will also be looking at Exhibit 925 which includes 
NAN's Interrogatory No. 3. 

I am just going to read the first part of 
Question 3 sub (a) and then read part of the answer and 
ask whether you agree with it. 

"Please provide a list of the criteria 

used to determine the sensitivity and 

importance of resource features and 
indicate whether this list is ina 
government document. If said list 

is contained in a document, please 


provide a copy." 
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And in the answer to paragraph (a) at the 
bottom, it says: 

"At the level of the individual forest 

management unit, the subjects of 

sensitivity and importance are addressed 
in the development of prescriptions for 
areas of concern in each timber 
management plan." 

Do you agree with that answer? 

A. Yes, that's the answer we provided. 

Q. That's right. And is there anything 
other than the development of prescriptions where the 
subjects of sensitivity and importance would be 
addressed? 

A. I'm not sure I understand your 
question. Is there any other...? | 

Q. Is there any other point in the 
process, other than in the development of 
prescriptions, that sensitivity and importance of the 
resource feature will be addressed? 

A. Nothing comes to mind. Our area of 
concern compliance monitoring program is developed as 
for each area of concern or it may lump areas of 
concern; and the timing, the frequency and the nature 


of inspections may address some of the more sensitive 
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areas of concern, the ones that need to be protected 
and inspected quite rigorously. 

Q. Would you agree with me that the 
Class EA Document and the terms and conditions together 
do not require that the two factors shown on page 56, 
which are sensitivity and importance of the resource 
feature and the possibility of significant 
environmental damage, will have to be recorded; in 
other words, will this information; i.e., sensitivity 
and importance and the possibility of significant 
environmental damage be recorded anywhere in the timber 
management plan? 

A. Well, the values map and the 
information that accompanies that will speak to the 
nature of the value that's to be protected and that's 
part of the timber management planning process. 

Q. I recognize that, but this is the 
first time where I have seen that the sensitivity and 
importance is specifically noted as something that is 
going to figure into the process of deciding, in this 
case, about the area of concern compliance monitoring 
program, and I am just wondering if that information is 
going to be recorded anywhere? 

Now, you have indicated that the values 


map development is where that information will figure 
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into, but is it actually going to be recorded, will 
there be a table that says this resource feature which 
is being protected by an area of concern is very 
important, is sensitive? Is anything like that 
planned? 

A. I wish you had asked Panel 15 that 
question. I can't answer that. Perhaps someone else 
on the panel might like to add to that. 

MR. GORDON: A. Maybe in very general 
terms I can try and answer it. Obviously when you are 
going through the planning process and you have 
identified an area of concern and you are looking at 
what alternative prescriptions could be considered, you 
will have to be very aware of the sensitivity of that 
area of concern to potential activities and you would 
have to note that in the supplementary documentation. 

Osi MWNiTLIV ic’ beFnoted"as¥such or wile ic 
simply be implied? I am just trying to get at -- it 
Will be helpful from the perspective of the parties to 
see that information recorded somewhere when they go to 
the timber management plan. 

A. Well, all I can suggest is where an 
area of concern is considered sensitive and very 
important, that information would be within the 


supplementary documentation for the area of concern, 
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but I cannot guarantee that it will be there for every 
area of concern because it may not be necessary to have 
sensitivity information there for each area of concern 
because it is not an issue for all areas of concern. 

THE CHAIRMAN: Well, Mr. Gordon, where it 
is an issue, would it not appear as the rationale for 
the prescription shown? 

MR. GORDON: Yes, Mr. Chairman. 

MS*# *KUBER= = Ov elseitrateanyreone point in 
the planning process that the sensitivity and 
importance of the resource feature is going to be 
determined; and, in answering that, who is going to 
make that determination? I think, Mr. Cary, I would 
direct this question to you. 

MR. CARY: A. Well, who is going to make 
that determination, that would be a planning team task. 
Your other part of your question was at what point-- 

Oo Yess 

Av  ==would™it™be* written down or would 
LERDERE Ne 

Q. Will it be determined, that was my 
question. 

THE CHAIRMAN: Wouldn't it really depend 
on at what point the concerns were raised and to what 


level; in other words, you can even have a planning 
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team going through areas of concern and a further area 
of concern is not identified until one of the review 
stages by somebody who is concerned? 

MR. CARY: Yes, that could happen, Mr. 
Chairman. I'm just not sure if we -- and I think what 
you are asking, I am not sure, is: Do we rank these 
one more sensitive than another; is that what you are 
trving. toaget.atr 

MS. KLEER: Q. No, that wasn't what I 
was trying to get at. 

MR. CARY: A. Because we don't really do 
it that way. We want to afford protection, sufficient 
protection to all areas of concern so they are handled 
kind of on an individual basis and we know why we are 
putting whatever we put around that area of concern and 
there is a rationale for that, for developing that 
prescription, and the developing of that prescription 
would implicitly consider the sensitivity of that 
particular feature. 

Q. I guess it is the implicitness that 
bothers me. To make it more explicit I think would be 
more helpful and, you know, if you were to confirm that 
where sensitivity and importance was something that 
could be -- or that was relevant to a particular area 


of concern, if that were to be included in the 
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rationale for the prescription? 

Re And yl ethink Mr oeGordonesaid that if 
it was particularly sensitive it might appear in the 
supplementary documentation but, as he said, not in all 
cases. 

Q. <All right. Let me use as an example 
a site of cultural significance to a native community. 
In that instance, will the native community have input 
into the determination of what the prescription will 
bemetirsorotma LL? 

A. The planning team would -- well, 
firstly, through the public consultation process it is 
part of the timber management planning process, input 
from native communities would be welcome during that 
process and the planning team would, does and will -- 
and it is normal to listen to the concerns of anybody 
who is affected by timber Management operations. 

Q. Would the native person or the native 
community, depending, be able to specify what they 
would like to see in the prescription? 

ALL eS. 

Q. And my final question on this 
particular matter is: Will the person determining the 
sensitivity and importance differ from resource feature 


to resource feature, and I am referring now to within 
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the planning team since that is where the decision is 
made? 

A. It would depend. The planning team 
contains people of various backgrounds and it's a joint 
effort and each member's input would be considered in 
their specialty. 

O} Okay. “Ll ‘want’to turn now to items, 
sub (c) also on page 56, where it says the type of 
technique being applied, a new or proven method and 
that's one of the factors that's figured into 
determining frequency, nature and timing. When you say 
technique or when is written there technique, what 
exactly do you mean? 

A. Well, an example of that would be 
where at a water crossing there is a new type of 
culvert or a different sort of culvert can be placed at 
that water crossing or a new type of bridge 
construction, if it was new you would want to keep your 
eye on it. 

Q. But I guess what I am -- the type of 
technique, what other different types of tech -- I 
mean, I thought this referred to the type of 
inspection; am I wrong there? 

A. You are wrong, yes. 


Q. Okay. So you are talking about the 
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type of technique used to protect the area of concern? 

A. Yes, yes. 

Q. Okay. Again on item A on page 56 at 
the top, sub (a) the seriousness of deleterious 
effects. Where will that seriousness of potential 
deleterious effects be recorded. This is the same sort 
of question as I asked earlier. 

A. The area inspection will -- the area 
inspection report -- sorry, maybe I'm misunderstanding 
your question. Could you repeat it? Where will...? 

Q. Where will the seriousness of 
potential deleterious effects be recorded? 

A. This is for normal operating areas? 

O emetes. 

A. And the unit forester will sit down 
and on an annual basis, as I said in my lead, will 
consider the potential deleterious effects, and I gave 
some examples of that on normal operating areas and, in 
considering those, he will establish his workload for 
the year, his area inspection workload for the year on 
those normal operating areas. 

So it's a factor that he would consider 
when he develops his annual area inspection workload 
and that is all I meant. 


Q. But again it's not something that 
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would be specifically recorded? 

AzTeeNo7eno. 

O28 Okaycw Ligiecan. turnetoppagces under 
Methods of Inspection, in sub A it lists on-the-ground 
inspections by trained MNR staff and one of the types 
of on-the-ground inspection is cut inspection. What 
other types of on-the-ground inspections are 
contemplated by that statement? 

A. The area inspection program. We 
visit sites quite often, as I said in my lead evidence, 
and cut inspections, technical inspections, whether we 
are administering contracts, we are out there in the 
field, whether we are conducting stocking surveys, 
survival assessments, those are on-the-ground 
inspections. 

OF (vOkay-. 

A. So those are examples of 
on-the-ground inspections. 

On = in? stib 3)™one *ofethe- methods of 
inspection is contact with other government agencies, 
members of the public and client groups. Does client 
group mean the same thing as stakeholders; is that 
understood, or is there something else meant by that 
term? 


A. Stakeholders would be a similar term, 
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but I would justelike to point out thatein my lead 
evidence we've had to clarify that particular sub 3. 
What we meant there, and it's not clear I must admit, 
is that the public, whether they be client groups, 
stakeholders can contact us and on the basis of that 
contact we would conduct an area inspection. 

But there are really only two forms, the 
one in sub 1 and sub 2, those are really the methods of 
inspection. So that wasn't particularly clear and I 
clarified that in my lead and under cross, that if the 
public should call us, we will take action and that may 
involve an area inspection. 

Q. That was one of my questions later 
Ol Sranank Eyvouw: 

MRS. KOVEN: Excuse me, Mr. Cary. Take 
action in terms of responding to a complaint from 
someone in the public who said please come and look at 
this? 

Mr CARY = feCS< 

MRS. KOVEN: Or verifying what that 
person was reporting? 

MRe CARY:" = Both. ~We would verify and 
then -- we would always take some action. 

MS. KLEER: Q. Would it be in response 


to every request or would there be some preliminary 
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this is frivolous or vexatious or... 

A. We take action in every case. What 
that action would entail would differ. 

THE CHAIRMAN: Even if the action 
involved taking no action? 

MR 4.CARY..seThaths. trueseMnawsChairman- 

THE CHAIRMAN: But advising the member of 
the public that you investigated and you don't think 
anything is required and, therefore, you are not doing 
anything? 

MR. GARY ce Thatls snron tl Pele miohtanoc 
entail a field visit, we might be able to solve it in 
thenoft face. 

MS... KLEER:.. Q. wols 2tisthe, Ministry s 
intention to contact members of the public who 
specifically noted a concern that was put into an area 
of concern that an inspection is going to take place; 
i.e., will they have some advance notice of that? 

MR. vy CARY 225 A SeNo not 10nmad)s,. 

Q. For the purposes of informing the 
public, would that not, in your estimation, be a useful 
step? 

A. Area inspections are filed after they 
have been completed at the district office and they are 


available to the public to have a look at. 
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Q. But they can't see it beforehand. 
Would it be useful in some instances, if they had been 
the one identifying the concern, for them to say: 
Here, I will show you what my concern is, I will come 
along with you while you are doing your area 
inspection? 

A. If the public wanted to accompany us 
and it did involve a field visit, I'm sure that the 
local forester would be pleased. 

Q. But you wouldn't, as a matter of 
course, notify them prior to doing the area inspection? 

As sNot,, notweasivaimattersiof course. 

THE CHAIRMAN: Well, would the Ministry 
object to a situation where, if a member of the public 
wished the Ministry to conduct an area inspection, it 
had the right to also request the ability to be present 
when that inspection was carried out? 

MR. CARY: I would say there would be no 
problem and we really are -- we would have no problem 
inviting them along. I don't think they have to 
reserve the right, so to speak, they would be quite 
welcome. 

THE CHAIRMAN: Yes, but the problem is 
they don't know that one is going to be carried out 


until after you've done it and filed the report. I 
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think that's what Ms. Kleer is getting at. 

MReMCARY + SeBuUGEI fetheyecalil*us yeright: 
and say -- you know, and ask us and show particular 
concern about that area that might affect them, we 
would make sure that they were informed and if they 
wanted to accompany us, then that would be fine too. 

THE CHAIRMAN: Well, I think that is the 
whole area of the questioning, that if they did this 
and you thought they were sufficiently interested, you 
would probably invite them to go along, et cetera, but 
there is no assurance in any given case that (a) that 
is going to happen, (b) that they have got notice in 
fact when the area inspection is going to take place 
because there is no prior notice required and there is 
no specific right that the public knows of in the sense 
that they have a right to request to be in attendance. 

MR. CARY: You are right, there is no 
speci ticmrignts= 

THE CHAIRMAN: So it really depends on 
the large 'S' and the disposition of the unit forester 
in question in a particular unit. 

MR. CARY: To some extent, but we try to 
work with our clients and I think we've had some good 
results and we will continue in that vein. 


MR. STRAIGHT: Mr... Chairman, my 
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experience in aradistrictantworking with «that kind of 
issue is that it tends to be a very informal kind of 
process anyway and you basically would do what is 
reasonable under the circumstances, with the intent of 
providing reasonable client service. If an individual 
wants to go out and show you something specifically, 
normally it's not a big deal to arrange that. 

MS. KLEER: Q. Well, all I'm saying is 
this is a new process and perhaps in terms and 
conditions we might want to consider adding that 
possibility in and making it available to people 
because not everyone is going to know that they should 
contact the Ministry. 

If the Ministry contacted them first and 
told them they were going to do it, then they might be 
able to get involved because, as has been made clear, 
they are not going to get any advance notice that it's 
going to take place, it could happen at any time. 

MRO*STRAIGHTES*Ae SLethink we are 
intending to formalize this into something more than 
what it's expected to be. It becomes -- when you are 
dealing with members of the public reasonableness is 
something that becomes an issue. 

Quite often members SGEItherpubl rc*don *t 


have the same necessary flexibility to be able to 
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direct their workday to be out at sites specifically 
when you need to be there. 

Over iThatemay be pice bLevyou-aon- t-arttord 
them that opportunity then they don't even have the 
opportunity. 

A. The only qualifications I make is 
that when you try to start to formalize the process you 
are starting to get into a very difficult area to try 
and come up with the exact qualifications or the exact 
way in which you would word that particular inspection 
or commitment. 

QOPPRALLP right eV Let‘s Yooltowarter= the 
inspection. After the inspection has occurred, is 
there any notification process to notify the person who 
identified the area of concern that that area of 
concern has been identified, or has been inspected 
rather? 

MR. CARY: <A. There is no process, but 
if a member of the public has initiated an area 
inspection then normally we would get back to that 
member of the public and notify him that his concern or 
her concern was either warranted and we are taking 
action or there was -- or in fact the reserve was in 
tactzor whatever. 


THE CHAIRMAN: Would you object to any 
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requirement to do so? 

MR CARY Yes-aile think ait would,. add 
another layer of reporting that we would have trouble 
With gel Giis,..—= 

THE CHAIRMAN: Well, if you are going to 
do it in any event, where is the trouble? 

MR "CARN sem BUC Tt gets into doing it 
every time then. But certainly in exceptional 
circumstances we do that, Mr. Jeffery, but it's 
getting vas’ Mrestraight’ said, “into 'trying toxshandle 
everything and handle -- 

THE CHAIRMAN: Well, isn't that the 
concern though of the public to some extent, that there 
are all these sort of requirements unwritten, rules 
unwritten and services that the Ministry is going to 
perform, and probably - and I'm not suggesting they 
don't - does perform in most instances, but people are 
inately suspicious and they are worried about the 
instance where the Ministry isn't going to tell them 
how their concern was addressed. 

MRESCARY:WeEr am sorry, did you say rS or 
isn't goingetouteld) them?eewhatVdid. you say,-Sir,-1,am 
sorry? 

THE “GHAIRMANSe72r don*t™know; Ll forgot. 


MS. KLEER: I think he said isn't. 
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THE CHAIRMAN: Is not going to tell them. 

MR CARYeCsS LSmnot. 

THE CHAIRMAN: That is what they are 
concerned about, about the few instances where maybe 
the Ministry either forgets or doesn't get back to 
them, et cetera, and they have no way of knowing how 
their concern was addressed unless, of course... 

MR. CARY: They have just got to call. 

THE CHAIRMAN: Well unless, of course, 
they have to take the initiative and go after the 
Ministry to follow through, et cetera. 

MR. CARY: It's just a phone call and 
Sa 

MSi.-KLEER= «But “vfe-thevi dons know 
that -- see, you are looking at two different or we are 
looking at two different instances. You say: Well, if 
they call we will contact them, but not in every case; 
it-issnotsgoing, tosbesthesesatuation, thatethey caligern 
Many instances you do your area inspection but they 
have no notice that you are going to do that. 

So how can they possibly call you to ask 
for the results of something they don't know happened? 

MR. STRAIGHT: A. Excuse ime; Mr. 
Chairman. I believe this was part of my lead evidence 


when I dealt with the whole area of stakeholder 


Farr & Associates Reporting, Inc. 


Osborn,Cary,Gordon, 28702 
Straight, Euler,MacLean, 
Tworzyanski 

cr ex (Kleer) 


feedback and what I tried to suggest was that we were 
responding to the public in kind. If they wrote us a 
letter, we would normally write a letter back; if it 
was in informal concern it was raised at the local 
hockey rink watching the kids play hockey, you may get 
back to them the next time there was a hockey game. 
It's not a formal process. 

I guess the trouble I have, and I'm not 
trying to suggest we don't want to be responsive and 
responsible to the public, but it's if you tie that 
kind of commitment to the fact that the public has to 
go and inspect a particular concern with the Ministry, 
then the Ministry all of a sudden is under the 
obligation to make sure that a member of the public 
gets out there, and I'm not sure how you draw that fine 
line. } 

THE CHAIRMAN: That wasn't the 
suggestion, though. The suggestion was they don't have 
to attend, you can do the inspection without them, but 
they have got the opportunity and right to attend if 
they so wish. 

MR. STRAIGHT: Okay, that makes it clear. 

THE CHAIRMAN: And that was a different 
question. 


MR. MARTEL: How frequently are your area 
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inspections going to occur? I mean, will there be a 
pattern to them in terms of at a certain time of year 
or when something arises do you go out. You say you 
can't formalize them because of the way the area 
inspections are going to occur or -- what will make it 
so difficult? 

MR. CARY: Well, you have an idea where 
your cutting is going to occur, where your operations 
are going to occur during that year and they will occur 
throughout the year, so there will be a continual area 
inspection workload. 

And, as I said in my lead, there will -- 
there could be four area inspections on one water 
crossing. Which dol youspick? so toaspeak-= 

There is a continual area inspection 
workload, more than one on one site. We are out there 
all the time conducting technical surveys, technical 
inspections and area inspections. It would be 
difficultsatosstructiuress tethatacasi4 ye. 

MSz« KLEER tes O mee tam notatatkang abouk 
every area inspection, I'm talking about area 
inspections for areas of concern. 

MR. CARY: A. Well, I was talking about 
thatetoo. 


Omm All right »«eYousaremtalkiangeabout 
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technical inspections applying to those as well? 

A. Talking about area inspections, you 
may go out and do an area inspection and a technical 
inspection. There are all sorts of ways that you try 
and be efficient, but if we talk about areas of concern 
and I think that is what you are interested in, as I 
said there are - we operate near a lot of areas of 
concern each year and we may conduct more than one area 
inspection on an area of concern. 

Q. All right. Would it make some sense 
to you then if a person had identified an area of 
concern, you had done or completed an area inspection, 
you completed the area inspection report, would it make 
some sense to send to the person who had identified the 
area of concern a copy of the area inspection report? 

A. If that person requested a copy we 
might send it to him or to her. They are available in 
Phesii Strict sot i cen 

Q. That may be, but persons who are far 
distant) from the district svottice: aren = te going. to. be 
able to just pop in to the office and check? 

A. ln thosescircumstancess, —— 

THE CHAIRMAN: The point is that if you 
are going to do it in any event -- like, all somebody 


has to do is identify themselves, tell the Ministry 
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that they are concerned about something and say: And I 
would like to know about the results of any area 
inspection that you conduct. And you say that triggers 
automatically your response at the end which says: We 
will send them a copy of the report because they have 
requested it. 

Well, if you are going to do that in any 
event and you are going to file a copy of the thing in 
the district office, why not just send a copy of the 
report to the person that identified the concern. 

And then you have fulfilled two things: 
You have indicated to them clearly - whether or not 
they have even asked for it - that you have dealt with 
their concern in some way, you then have indicated to 
them clearly that if there is some further concern 
about the way you have dealt with it, they would have 
the further option of pursuing it by recontacting the 
Ministry and say: I looked at your report and you seem 
to have ignored what I really was concerned about, or 
handled it in such away that I find unsatisfactory and 
pursue it from there. 

And then you are really addressing 
concerns as opposed to addressing them and the person 
then has to take all these extra steps to find out what 


happened. They have obviously felt concerned enough in 
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tChesfinsteplacemto wbringei tito yourmattentionvor else 
you never would have found out in the first place what 
the concern was, so why not complete the process by 
just sending out a copy of the report since, in most 
cases, you are going to do it anyways; instead of 
reserving to yourself the right that we will, if they 
request it and, if they don't request it, we probably 
won't and in some cases we might anyways. 

MR. GORDON: Maybe I can make a couple of 
comments. No. 1, in ten years in the field we have 
never had -- we don't get this type of request, it's 
not normal; and No. 2, and recognizing that -- and 
recognizing that, if it becomes automatic that we send 
them out when we have finished them and realizing we'll 
be doing hundreds of these each year what it does is it 
becomes another workload. 

MR. MARTEL: Wait a minute, wait a 
minute. You just said you hardly got a complaint 
thouchpeso that i praGtars 

MR. GORDON: No, no, we don't normally 
get requests for the results of our cut inspections or 
area inspections, people just don't ask for them. 

MR. MARTEL: But the question is: How 
frequently do people contact you to do these sorts of 


things, to identify an area of concern or something 
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like? How frequently would it be required of you to 
automatically, after you have done your inspections, to 
simply send them a copy? Are we talking about a great 
frequency, does it occur daily in every unit across the 
province or what? 

MR. GORDON: Well, it will be 
happening -- these area inspections will be taking 
place in every unit across the province. 

MR. MARTIN: Right. 

MR. GORDON: And there will probably be 
in the order of hundreds of them every year. 

MR. MARTEL: We are only talking about 
those where people have asked for input, we are not 
talking about every area inspection somebody is sending 
out to some anonymous person a copy of a report, we are 
only talking about where some one has had some input. 

MR. GORDON: I suppose then the way you 
would do that, if someone erases has been 
involved in the area planning process and they have 
specifically requested that when you carry out an area 
inspection that they receive the information as to the 
results, then we can do that. That's all we are 
talking about. 

THE CHAIRMAN: No, and we are saying 


where somebody has specifically identified an area of 
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concern to the Ministry - it's not one you have 
identified on your own or through our normal 
consultation - it's where somebody has picked up the 
phone or walked into an office and said I have got a 
concern, and you respond by conducting an area 
inspection, and all we are saying is: Why not, in 
those specific cases, automatically send out a copy of 
the report, not all the other ones? 

MR. CARY: Oh yes, yes. 

MR. GORDON: We agree. 

MR. CARY: Oh yes, sorry. We are talking 
at cross purposes here. I am sorry, yes. In that case 
absolutely, yes. 

THE CHAIRMAN: And that wouldn't be a 
difficult and onerous task for the Ministry? 

MRR CARYAR=e NO; ano’. 

THE CHAIRMAN: Because there can't be 
that many of them across the province being identified 
Sspeciiically by  eindlLviduals*or tgroups= 

MR; CARY: Yes. No, in that case, yes, 
we would get back to that person who was concerned, we 
would get back to them with a completed area inspection 
report. 

THE CHAIRMAN: And we are just saying you 


wouldn't have any difficulty of that being a 
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requirement as opposed to you doing it because you want 
LOmdO 41th. 

MR. CARY: No, we have no difficulty with 
Cre ta. 

MS. KLEER: Q. okay. Let me just go to 
one other area we may have some confusion here too as 
well. When I was talking about the area of concern 
identification I was also referring to the initial 
process where the values map is put together, where the 
timber management plan is being prepared. Now, in that 
instance, that is not somebody calling into the office 
in the course of the timber management plan. 

MR. CARY: A. That is where we were at 
cross purposes, I believe. 

MS. KLEER: And you weren't addressing 
your questions to that issue, I take it? 

THE CHAIRMAN: Not specifically, but 
obviously where the values map was put together in the 
first place, that is a specific concern of a specific 
person in many instances, although it may be something 
that the Ministry knows about from its internal files, 
et cetera, that it puts the value up on the map, but 
you are talking about the ones where somebody walks 
into an open house and says: I have got a concern, put 


this up on the values map. 
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MS. KLEER: That's right. 

THE CHAIRMAN: Or even prior to that? 

MS. KLEER: Yes. 

Q. So what we are dealing with then is 
two things; where either they identify it in the course 
of the timber management plan or at the initial point 
where you are doing your values mapping and somebody 
comes into the public house and identifies it there.. 
So in either case. 

MR. CARY: A. If somebody comes into a 
an information centre or public meeting and identifies, 
that becomes an area of concern and then the planning 
team looks at it. 

Oreyilerecognizeethat?s but then’ the 
question is: When you do the area inspection for that 
area of concern, will that also be an instance in which 
you would agree it would be reasonable to send a copy 
of the area inspection report, in addition to when 
during the course of the five years of the life of the 
timber management plan someone comes in and says: 1 
have got a concern here, will you go out and inspect 
Ge 

Age Leaonece think “that =-thatewould =be 
unreasonable. It would be a tough one to handle in 


terms of workload for -- well, what I'm trying to say 
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is that we are getting bogged down with paperwork. 

THE CHAIRMAN: Where is the extra 
workload other than mailing it out? You are doing the 
report anyways, presumably, you are doing the 
inspections presumably anyway. 

MR. CARY: Well, we have to track. We 
have to track right from six years before. For 
example, if we only get to that area of concern at year 
five of the plan, we have got to track this thing for 
six years. 

THE CHAIRMAN: As to who identified it? 

MR. CARY: Yeah, sure, and the address 
and all that stuff. It becomes onerous to track it. 
And if their address changes, but it really becomes a 
heavy load. 

MR. MARTEL: Well, why would you have to 
repeatedly send it out? 

MR = sCARY2) (Noy syouronly®sendeitsoute once, 

MR. MARTEL: Well, that's the point I'm 
making then. Why would you track after that? 

MR. CARY: Because you may not come to 
that area of concern until year five of the plan. 

MR. MARTEL: Right. 

MR. CARY: And you have got to remember 


who during the year before, say six years before it was 
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operated, identified that area of concern and then 
track it all the way through and get back to that 
person when the area was operated. 

MR. MARTEL: But) couldn't, that come’ out 
in the annual work schedule that you are going to 
operate in a specific area, you have identified your 
area of concern on your values map right at the 
beginning, and it's only year five that you are going 
to come to this specific location, you have annual work 
schedule. Why would you want to track it -- once you 
have identified it, put it on avalues map, why would 
you have to do anything with it until the time you then 
are going to do the annual work schedule with the 
prescription that is around it? 

MR... CARYcGeilt iswaustiasmatter of 
keeping -- 

MR. MARTEL: Well, if the person is 
concerned they are going to keep it before you. 

MR. CARY: Well, that is what we hope 
COOF 

MR. MARTEL: It's only in them knowing 
that it's going to get a response whenever you get to 
that point in time that, in fact, the public will take 
and become interested and involved. If they think they 


areigetting short shrift; sure, but I don't think®they 
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want to hear from you every year or they want to know 
anything any year until the actual event is going to 
Sccurs. 

MS. .«KGBER#. OM Ande ifs .4mignt. add: 
wouldn't it make some sense then, to deal with your 
tracking problem, if you document in the original 
documentation who identified the area of concern and 
their address you have got that documentation, it's up 
front when you identified -- or when you put together 
the timber management plan. To me that doesn't seem to 
be a particularly onerous documentation requirement. 
Would you agree with me? 

MR. CARY: A. Well, yes, it appears so 
on the surface and so you would have their name and 
address and AOC number and then you would have to make 
sure that prior to operating around that area of 
concern you contacted the person or whatever -- or sent 
them a copy of the area inspection report. 

It is in fact when you are dealing with a 
lot of areas of concern, it may indeed become an 
onerous addition to the present management planning 
workload and, as I say, it's just another piece of 
paper maybe, but it's going to require a system to 
track that. 


Q. Well, all I'm suggesting is that it's 
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an important piece of paper to the person who gets it? 

Awe Less 

Ov "ANG LU M1 oGntebesworcoy1t to then. 

Nes (nodding affirmatively) 

MRS. KOVEN: Excuse me. I wouldn't think 
that one area inspection report would satisfy someone 
for the sorts of problems they would have for an area 
OL" concern. 

For example, if they were worried about, 
I don't know, an eroding culvert on a stream crossing, 
well you would have to look at the spring flow, you 
would have to look at the winter flow, the summer flow, 
it might take you a couple of years to sort out what to 
do with that noone is interested in knowing that you 
are going going out and you saw it one time. I mean, 
there would have to be follow up. 

MR. CARY: Well, the example I gave in 
the evidence where you came back to the same water 
crossing seven times or was it four times, I forget, 
it's which area inspection do you send out to the 
public, do you send all seven. 

In that particular instance your memory 
is absolutely right, you will be coming back to that 
same area a year after it's been completed. So it may 


well be a rather complicated -- 
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MRS. KOVEN: The person with the 
complaints wants to know that it was taken care of. 

MR, CARY: os Yess 

MRS. KOVEN: they will want that final 
inspection report I would think, as well as the first 
one. 

THE CHAIRMAN: You see the problem you 
are running into, Mr. Cary, is you want to lend some 
credibility to the monitoring process, to the whole 
process of saying to the public at large: Look, we are 
going to deal with concerns and we are going to deal 
with them appropriately; and so you set up the whole 
Management process to take care of that, except it 
seems to the Board to be made somewhat difficult for 
the public who identified it in the first place to sort 
of get the last chapter, what happened. 

And all we are trying to explore is how 
can this be sort of an automatic thing if they 
identified it so that they are assured for whatever 
reason that the Ministry has taken action, and if they 
don't agree with the action taken, they can then pursue 
other remedies. 

That is the.only.-- I :think that is swhy 
we are all bogged down on that kind of thing. 


MR... CARY. mAnd2S1 tb) sehowatomdos thats 
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THE CHAIRMAN: That's right. 

MR. CARY: Because the public have access 
to the report of past forest operations which contains 
Table 4.12.X that registers compliance or not, they 
have the area inspection reports and they can call us. 

And so there is that window there that is 
open and it's again this formalization of sending bits 
of paper out that is going to become a workload and a 
tracking problem for us. 

THE CHAIRMAN: It's a workload but you 
are a public agency. 

MRABCARYs “.vesta ves. 

THE CHAIRMAN: And what I'm saying is 
where do you draw the line in where the public has to 
get up from the comfort of their houses and drive miles 
inlOuasdistricteoliicesandsalgeLnrogne— 

MR.» CARYs) «And looksateasmapsor 
something. 

THE CHAIRMAN: --to find something as 
opposed to knowing that this service has on their 
behalf through a public agency been performed and 
here's the answer and lo and behold it shows up in 
their mailbox. 

Now, you know, those are the two 


extremes. I'm not saying they can't get the 
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information, we are not saying that, you know, they 
haven't got redress once they get the information; it's 
just: How do you make it convenient so that the public 
feels that their concerns not only have been addressed 
but the information is provided to them for which they 
might even argue ultimately in the long run, they are 
paying for it through their taxes. 

MS. MURPHY: If I can just make a 
suggestion here. I think the panel has heard a number 
of concerns here that perhaps may have different levels 
of detail involved, and perhaps rather than carry on at 
this stage, if they had the opportunity to consider 
that and perhaps come back with something. 

THE CHAIRMAN: Right. 

MS. MURPHY: Because given the level of 
this discussion, I don't know that they can help you 
any further at this time. 

THE CHAIRMAN: All right. The Board is 
not trying to create an onerous multi-leveled burden 
for the Ministry but, by the same token, I think the 
Board feels that the public deserves a method to be 
chosen which will not inconvenience them unduly so that 
they can be assured that their concerns are in fact 
addressed. 


And it's up to you I think the Ministry 
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or perhaps some of the other parties in their own case 
to suggest what a feasible reporting system would look 
like without the Board in the abstract trying to impose 
terms and conditions which may in fact turn out to be 
onerous or may in fact not serve the vast majority of 
the people that maybe don't care. 

Somewhere in there we have to find a 
happy medium, and perhaps you could look at that at 
some point. 

MR. CARY: Yes, we will, Mr. Chairman. 

MS. KLEER: Q. And in fact maybe one of 
the best places to look at that is prior to getting to 
the negotiation process on terms and conditions. 

MR. CARY: Good. Fine.. 

OF PALI rignt. Lete.s+go "on ‘to *Table 
30° -—.0or- the table at pages 36 and 37 which is the area 
of concern monitoring report contained in the report of 
past forest operations. 

Q. I may not have to go through all of 
this given the previous discussion, but I take it that 
this table isn't contemplated as including with the 
area inspection reports, that will not of course be 
attached as an appendix? 

A. No, but ‘they wills form the’ basis ‘for 


completing this table. 
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QO. Is ¥this. table invits final storm: 
i.e., do you intend to include any other information in 
this table or not? 

As elt Senotei pe lLitnaie. Or TM sDUCE. CasmtCG 
going to change in substance. 

Q. Okay. Would it not make some sense 
if we don't have some resolution of getting area 
inspection reports out prior to receiving this report 
of past forest operations, to include something 
relating to when the compliance monitoring was done? 
There is no indication on this table as to when it 
occurred. Would that be useful information? 

A. Well, when it's occurred would be on 
the area inspection report. 

O; ~Thatss rignt, butelem talking s4abou 
like a date? 

A. Yeah. I think the table would 
become -- it's a summary table and I think we want to 
keep it as a summary table. The background information 
is there, but we don't want to make this table too 
elaborate. We could add all sorts of things I suppose 
but we want to keep it as a summary table. 

Q. What would you see then -- I have 
another series of questions but I'm not going to ask. 


How would this table be particularly useful to a member 
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ofothe publicewho iselLookingmsacelteinmthertive. year 
review period? 

I guess what I'm getting at is something 
that says compliance assessment: Yes, doesn't tell the 
member of the public a whole lot and it doesn't give 
them an opportunity to question whether or not 
compliance in fact was what they saw as happening, 
especially if they have identified the area of concern? 

A. Well, that yes means that the 
prescription that was on that particular areas of 
concern was met fully and completely. That is what yes 
means. 

Q. I recognize that and all I'm saying 
is that a member of the public might say: Well, that 
is what you the Ministry has said and we would like to 
see a little bit more information before we agree with 
you. 

A. And the public then would be given 
access to the area inspection, maybe more than one, 
that was particularly -- was done on that particular 
area of concern, and that is how we would verify that 
yes, if the public was interested, we would show them 
the information. 

Olm Okavewe leawould like now to turngto 


the question or the areas of penalties for 
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non-compliance with area of concern prescriptions. 

And again I think, Mr. Cary, you would be 
the one best suited to answer this. Does the Crown 
Timber Act or the proposed amendments to it or any 
pieces of legislation that have been identified in this 
panel create the possibility for penalty for an 
infraction of an area of concern where that infraction 
does not involve timber cutting or a water crossing or 
some infraction involved with a water crossing? 

A. Where it does not involve timber 
CuCTiIng?. 

O. Or a Water crossing 1c... — 

A. The Public Lands Act is the one that 
springs to mind. 

Q. And what does that address? 

A. The use of public lands. If there 
has been some removal of material or some action that 
is contrary to the Public Lands Act, then there may be 
action taken under the Public Lands Act. 

THE CHAIRMAN: Wouldn't there also be the 
possibility of penalties under some of the 
environmental legislation? 

MR. CARY: Yes, there would, sir. 

MS. KLEER: Q. Okay. What would be the 


penalty if the prescription for a spirit site that was 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 20 law 


Straight, Euler,MacLean, 
Tworzyanski 
cr ex (Kleer) 


of significance to a native community was not followed; 
i.e., there was cutting in an area where there was not 
to be cutting? 

A. That would be an unauthorized cut 
under the Crown Timber Act. If that area was reserved 
from cutting, then it would be unauthorized cutting 
under the Crown Timber Act. 

Q. And the nature of the penalty then is 
a monetary fine? 

A. At the moment a penalty is assessed 
and that assessment is based on the value of the wood 
that was cut. In future we hope that instead of the -- 
it will change from penalty assessment to fines in the 
provincial offences court or Provincial Court and it 
Will be based on the severity of the infraction rather 
than the value of the wood. So the proposed changes 
alter that particular part. 

QO. Ssl understand stoosethatiparteof the 
penalty for such a non-compliance would be or could 
include rather remedial action. Could you indicate to 
me what type of remedial action would be considered 
Suitable Lor a @Splrl te istcesrOnmmunautnorizedecutting in 
a spirit site? 

A. Well, I don't know. Gosh! Remedial 


action. I don't know what is particularly important 
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and, I am sorry, I'm ignorant, I don't know what is 
particularly important in a spirit site, so I can't 
answer that question. I don't know if anybody else 
can. 

THE CHAIRMAN: Wouldn't that be up to the 
court, if the statute permitted, an assessment of a 
fine and/or anything else the court might deem just or 
some of those catchall phrases they use in some of 
those statutes; I mean, it would more or less be up to 
the court as to what type of remedial action was 
appropriate. 

MS. KLEER: That's true and I suppose 
Eh gs eae 

THE CHAIRMAN: And I suppose the 
infringed group-- 

MS. KLEER: Party could could make some 
suggestions. 

THE CHAIRMAN: --would make suggestions 
as to what they would feel would be the proper remedy. 
It might be replantingswit might ybe*--.1 don‘ t know, eae 
Coulda besanything, oitesenardecousay.. selec olokKettes 
unfair to ask the Ministry what the remedial action 
should be. 

MS. KLEER: OKay. 


Q. Would you agree with me that even 
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given the proposed amendments to the Crown Timber Act, 
that a fine per se would not compensate a native person 
or native community whose interest in a particular 
spirit site had been infringed because of cutting in 
the area of concern? 

What I'm getting at is: Does a fine 
serve as compensation for the native person or the 
native community? 

MR. CASSIDY: I don't know how he could 
answer that question. 

MSSO MURPHY -peTheriinemingthet criminal 
context is not meant to be compensation at all. 

MS. KLEER: That is what I'm getting at. 

Q. Is there any intention of the 
Ministry of Natural Resources to further amend the 
Crown Timber Act - and you may not be able to answer 
this - to put in place some sort of compensatory scheme 
for parties who had areas of concern which were 
infringed upon? 

MR. CARY: A. I'm not aware of any such 
proposal at this time. 

THE CHAIRMAN: What do you mean 
compensatory; punishing the person and putting them in 
jail or what? 


MS. KLEER: No, I'm talking about 
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something along the lines of victim compensation in the 
criminal context being applied to this context. I'm 
just asking whether or not that is something that the 
Ministry has in mind. 

MR: <CARYcv gel m not cawaresiof that. 

MS. KLEER: Q. Okay. I have a few 
questions on operational audits and, for that purpose, 
I will look at term and condition 56 and I will just 
read the first paragraph: 

"MNR shall undertake operational audits 

which will include an assessment of 

compliance with the timber management 
planning process, approved timber 
management plans, implementation 

manuals and..." and I focus on this: 

",.. provincial policies, procedures and 

legislation." 

And I'm going to specifically ask you a 
few questions about provincial policy. 

Is it intended that the operational audit 
will monitor compliance with provincial policies 
relating to native peoples that were introduced in Mel 
Crystal's evidence in Panel 6, and I'm going to refer 
to specifically to: those policies. And I don't know ia 


you have a copy of) Panel. 6 in front of you.) You, don't, 
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MR. CARY: A NOTE bao. ~ Ande *Ms-. 
Kleer, I talked about timber management operational 
audits and the answer to your question is: We do not 
monitor conformance with provincial policies of the 
hature that you are describing in the timber management 
operational audits. We monitor compliance with 
plans -- with timber management plans and if, for 
example, there are guidelines in place, then we 
consider it in the development of the plan and it 
results in a prescription, we make sure that that 
prescription is adhered, not only in operational audits 
but in all sorts of other ways too. 

So not in operational audits in the 
timber management program. 

Qo Gan’ you ‘indicate’ --"I'm Just going to 
point to each specific policy and if you can indicate 
to me then where that is monitored, since... Okay. 

The first of those -- and it may be simple enough for 
me just to read them to you. 

I will be referring to page 176 in Panel 
6 and I will just read the paragraph, and this deals 
with tradition and subsistence harvesting practices: 

"In respect of the regulation of wildlife 

under provincial legislation, MNR takes 


the position that are while the resources 
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of Ontario belong to all of the people of 

Ontario and will be administered in the 

best anterests ofpaias offirnes peopleszor 

Ontario, MNR recognizes obligations under 

Indian treaties and in allocating such 

resource gives primary consideration to 

subsistence use by native people." 

MS. MURPHY: I don't think they can 
follow that at all, whether he can respond to the 
question at all, I'm not sure, but I don't think he can 
follow at. 

MSewKLBERS $0O.8276m reterrinogto hte 
bottom paragraph on 176. What I'm specifically 
referring to is ‘giving primary consideration to 
subsistence use by native people". How is that policy 
monitored or compliance with that policy monitored? 

MR. STRAIGHT: A. Ms. Kleer, I'm perhaps 
somewhat more familiar with that area than Mr. Cary is 
and I think one of the issues that Mr. Cary is 
struggling with is he's trying to see how any of these 
policies have been suggested -- how it has been 
Suggested by any of the evidence that we have given 
where any of these policies are actually manifest or 
delivered in timber management plans, and I think that 


is the problem. 
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That is not the process that we have put 
here before the Board. So unless you can be very 


explicit “or clear™in=terms of what ‘policy 1t sis that 


“you would expect to be delivered in the timber 


management plan, it's very difficult to answer your 
question. At least from an audit perspective. 

MR. CARY: A. Because audits are 
compliance monitoring. And so my question is 
compivance with’ whatr “Ana So Mreestratgnit 1s right, if 
it's guidelines, we do monitor that. 

Q. Well, I guess what I'm saying is that 
in some instances in a timber management plan where the 
management unit were close to a native community or a 
native reserve, that might be an instance in which 
subsistence use was being affected by the operations 
going on in that timber management plan. 

MRS *STRALGHT: A. And what Mr. Cary is 
suggesting is, is if that was raised as a particular 
resource issue -- resource value issue and there was a 
specific prescription put in place in the timber 
management plan, then whether or not that prescription 
was complied with would be addressed in Mr. Cary's 
compliance monitoring program. 

And to that degree you are right, but we 


don't, in terms of auditing our timber management 
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planning process, look to whether or not we are 
delivering any kind of a native policy. We would do 
that through a separate audit process. We may do that 
with the Indian Affairs Directorate or Ministry of 
Northern Development and Mines or some other ministry 
as well who were trying to deliver a government policy 
respecting native people. 

Q. All right. So you have answered my 
question. Basically there is no specific point in 
any - and help me here if I'm right or not - in any of 
the monitoring programs with respect to timber 
management that will deal with this particular policy, 
or that will audit compliance with that particular 
policyc 

THE CHAIRMAN: Unless there has been a 
specific prescription in a timber management plan. 

MR. CARY: Yes, unless the implications 
of that policy have been translated into a timber 
Management plan and then indeed, yes. But only if that 
has happened. 

MS ~.KLEER 2 4e0. pp ALL Seignt  aeuet Ss qopou 
to another policy that is referred to at page 177. 
This is in the middle paragraph or the third paragraph 
rather: 


"The particular defineable concerns of 
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specific communities can be identified 

and addressed at the local level. For 

this reason the policy of consultation in 

this undertaking focuses on band 

councils and native communities 

potentially affected." 

Now, the next sentence: 

"The timber management planning process 

described in the Class EA Document 

requires that specific notice of each 

step in the process be provided to band 

councils and other native communities." 

Is that last sentence of that paragraph 
the way in which the policy expressed in the prior 
sentence is intended to be complied with? 

MR. CARY=. (Als Youwrestalking about#the 
policy of consultation? 

Omi 6 Se 

Aa aces 

Ole wAL le righte (eNOW, mOhnepages 17/9 atmrhe 
last paragraph dealing with land base it states in the 
last sentence: 

"MNR and the Province of Ontario are 

committed to effective consultation with 


Indian bands concerning resource 
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development on land adjacent to Indian 

reserves where such development has the 

potential for significant impact on the 
band... 

And again, can you answer for me where, 
if at ally in the compliance’ -— or in monitoring for 
timber management planning that that particular policy 
is addressed? 

A. Well, this sentence speaks to 
resource development which is more than timber. So 
confining my remarks to timber again, we believe that 
we do consult and we do indeed consult with Indian 
bands concerning the development of timber management 
plans. 

So that is where -- that's how we consult 
in the development of the plans and we monitor the 
plans. 

O. liet°s go On to page 452 and 45390" 
the witness statement and that is Table 3, the witness 
statement from Panel 16. I will address my questions 
to you, Dr. Euler and Mr. Straight, and whichever one 
of you decides is best to answer it, please answer it. 

The first two questions just deal with 
looking’ at* the table itself.” Would you agree that ones 


of the mechanisms for prevention and mitigation are 
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listed for native communities, and I'm specifically 
referring to managing fish and wildlife populations, 
does not appear as a mechanism for prevention or 
mitigation with respect to local communities as found 
on the following page? 

MR STRALGHT>: "A. | LE you notice on the 
following page local communities, I believe you will 
see that in that last column on page 453 in the last 
column it reads effects/effectiveness monitoring does 
refer to provincial parks, wildlife, fish management 
program. 

OF  Okave clhat, iS eaeprogranomelSethat 
diirenent frome 2 

A. The same reference is to -- 

Q. Hold on, we might be confused here. 
I'm looking at the column that says mechanism to 
prevent, minimize, mitigate adverse effects. 

A. Okay. 

THE CHALKMAN .fektes theplast.bullet; 
tSraete Lt, 

MS.) RLGBER Sent oa tes eblont. 

THE CHAIRMAN: That doesn't appear on the 
next page. 

MS. KLEER: Yes. 


MR. STRAIGHT: Yes, you are right. There 
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is that -- is in that particular heading which says 
mechanism to prevent, minimize or mitigate you don't 
see that particular reference. 

MS . KLEER>:)_.0.,4 Okay.g. Andwalso looking 
at the effects/effectiveness monitoring column, again 
for the native communities we see two bullets; i.e., 
Wildlife population monitoring and developing deer and 
cultural heritage guidelines and monitoring programs. 

Those two bullets do not appear with 
respect to local communities; is that correct? 

MR. aS TRAIGHT A. Jinates. correct 

Q. Now, I take it that that was 
intentional, leaving those out? 

A. One of the difficulties in drawing up 
that table, which was expressed in the statement of 
evidence itself, was that quite often many of those 
mechanisms to prevent and as well the effects and 
effectiveness monitoring programs do become 
interchangeable between those groups, and recognizing 
and those kinds of constraints though, I think what we 
did try to do was to focus on what might be some very 
real and specific concerns of stakeholder groups 
wherever we could. 

I think all you can interpret from what 


you see there is, is that we do recognize a special 
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interest from native communities and heritage values 
and because of their dependency on the natural resource 
base in terms of hunting, trapping and fishing we do 
recognize that management of fish and wildlife 
populations was very specific to those groups. 

I don't think we want to infer from that 
though that local communities may not share those same 
values, it's just that we were -- do you put everything 
everywhere. And so at the risk of generalization, we 
probably may have created some unnecessary expectations 
or conclusions. 

Q. Would you agree with me that there 
are local wildlife and fish populations effects on 
native communities that result from timber management 
that require that monitoring be done at a native 
community level? 

A. In general I -- well, I don't know if 
I can agree with that statement. I don't know why I 
would necessarily see any effects occurring at that 
level that would be any different from any of the 
effects occurring anywhere else in the undertaking that 
would suggest a specific need to do something different 
than we are doing in our overall monitoring program. 

Q. But you just said that native 


population -- or native communities have a special 
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interest in those matters; i.e., wildlife and in 
heritage resources? 

A. Right, but I don't want you to infer 
from what is on that table that local communities also 
don't share those values and those importances. 

If you looked at the proportion, for 
example, of trappers in a native community you would 
probably find it higher than what you would do in what 
we have referred to as a local community, and that 
really is about all you can interpret from that table. 

Those values would be equally shared by a 
great many people, as indeed native communities can be 
members of most of the stakeholder groups there from 
tourist operators to commercial fishermen to a local 
angler and hunter. 

Q. So in essence you disagree with my 
suggestion? 

A. I said that I didn't see where there 
would be any unique set of circumstances surrounding 
native communities that would -- rather, in terms of 
environmental effect on fish and wildlife populations 
that would suggest that we need to adopt a different 
approach than what we are doing in our overall design 
of the monitoring program. 


Q. And, Dr. Euler, would you agree with 
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that assessment? 

Di SUGER 398A. el done eknow for sure 
what you mean by native community level. 

Q. Well, I guess I'm getting at, if a 
particular native community was close to an area where 
timber management operations were ongoing and they made 
specific use of particular wildlife populations and 
they had heritage values that were in the area, would 
it not be part of the MNR's program to monitor at a 
local level; i.e., but specifically at that native 
community level, the effects of timber management on 
those resources that were used by the native community? 

Az.ea lerealtlyedon ta knowewhatweto -- how to 
answer that. Is a native community -- would it cover 
like quite a few square miles, because the area, the 
size of the:area is very) important. 

For example, if it did cover quite a few 
square miles, then the answer is we probably should be 
involved in some kind of monitoring. But if it was a 
really small area, then perhaps not. 

And my knowledge of native communities is 
incomplete but my of understanding is sometimes they 
are quite extensive in terms of area. 

MRe STRAIGHT *e2A. Could I just get 


Clarification as well, Ms. Kleer. Are you also 
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suggesting that there should be something over and 
above what you have seen in evidence in terms of the 
local effects and effectiveness monitoring? 

OD We lil. 

A. That was how I had interpreted what 
you had asked of me. 

Q. Well, I guess what I'm looking at is 
there is and item there that says -- for effects/ 
effectiveness monitoring for native communities it 
shows wildlife population monitoring, and I was trying 
to get to that being something which is not covered for 
local communities, and I wondered why that was, if that 
was evidence of the fact that MNR intended to do that 
kind of monitoring where a native community was 
concerned rather than a "local community"? 

A. Again, I think that is more a case of 
generalization in the table. In terms of wildlife 
population monitoring, it generally referred to the 
Wildlife population monitoring program that Dr. Euler 
led into evidence and, again, I don't think you can 
interpret that local communities aren't also interested 
in wildlife in general and in the development of that 
program. 

And perhaps Dr. Euler can clarify that, 


if it's an issue, but the development of that program 
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will be looking at -- both collecting the species of 
wildlife that should be monitored as well as looking at 
the methods by which that information can be delivered. 
That may or may not include either districts and local 
stakeholder groups gathering specific information which 
can being aggregated at the provincial level. 

Q. Do you have anything to add, Dr. 
Buver? SevYou look’ puzzl ed: 

DRE BULGER? @7Aer alee *realyeesorry.ttnat 2 
can't be more helpful here and I don't quite know how 
to be more helpful. 

There are cases where local monitoring is 
going to be important, sure, and then there are other 
cases where it may not be as important. Sometimes it's 
going to involve native communities and sometimes not 
and it's really hard to give you the generalization I 
think that you are seeking, and I am sorry. 

Q. Okay. I have a question. If you had 
identified -- or if a native community had identified 
as an area of concern a particular area which they used 
for subsistence harvest, would that be something which 
would then become the subject or be considered to 
affect a decision as to whether or not local monitoring 
of populations was going to occur? 


AG? Nese yes that. st--tclearly. 
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Q. Okay, thank you. 


THE CHAIRMAN: 
an indication of whereabouts 


examination? 


Ms. Kleer, can you give us 


you are in your 


MS. KLEER: I probably have about an hour 


and. aeshals iro gor 
THE CHAIRMAN: 
perhaps we will take a break 
MS. KLEER: It 
THE CHAIRMAN: 
---Recess taken at 3:00 p.m. 
ae On Fesimanogate sees Belle 
THE CHAIRMAN: 
seated. 
MS.aKLEER¢. = OF 


who it was that prepared the 


An hour and ahalf. Well, 
at this time. 
makes sense. 


20 minutes. 


Thank you. Please be 


Okay. I am not certain 


answer to the FFT 


Interrogatory No. 49 and that's contained in Exhibit 


928A. It is just a very brief question. 


That answer contains a list of special 


studies that were prepared or that have been done by 


the MNR and I think it was a number of current 


examples. 


Now, I have reviewed that list and I 


haven't seen in that list any reference to studies 


relating to native communities and I am just seeking 
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confirmation as to whether or not there are any other 
studies that might relate to native communities; 
special studies, that is? 

MR SSTRAIGHT:© "“Ave@eMSi9Kieer, Ivdid*nost 
oOfmthesresearch, 1 fayouewill ll, vintoethat sparticular 
question and there were really -- those are probably 
not an inclusive list of all of the types of studies 
that may be going on. That's probably -- there 
probably are some other examples out there which 
weren't included. 

Q. Okay. To your knowledge, has the 
Ministry ever done any special studies specifically on 
this topic which is timber management effects on native 
communities, use of fisheries and wildlife, or a 
particular native community? 

A. Native communities and use of fish 
and wildlife? 

Q. Their particular use of fish and 
wildlife as that is impacted by or affected by timber 
management? 

A. Yes, there have been studies in 
general about native use of fish and wildlife, yes. 

Q. But as that is affected by timber 


management? 


ACS Athisike=—- Ie qQuesse tworthings- een 
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general I would say that quite often any effect that 
may be experienced by native communities would be 
Similar in many cases to other stakeholders as well who 
have similar interests in resources. So I would hope 
that a study, for example, that assessed the effect of 
timber harvesting on pine marten would be of equal 
interest whether you were a native or a non-native 
person. 

I mean, can we agree that basically 
studies on resources and resource management issues in 
general for which natives have an interest would 
certainly be of concern and of interest to them? 

QO. Well, what I am specifically asking 
is, with respect to a native community - and just 
please answer me yes or no if you are aware of that - 
whether or not that kind of a study has been done, or 
has it simply been done at the level of a general study 
on a particular species that may be harvested by any 
number of people and the types of them? 

A. Okay. And be very specific in the 
question you are going to ask me. I'm sorry, I am not 
tryyingitos ber difficult eibuce. — 

Q. <All right. The question is: Has MNR 
ever done any studies specifically on timber management 


as it affects the native community or native 
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communities' use of fisheries and/or wildlife? 
A. Not that I am specifically aware of. 


Q. Now, again, I'm not sure who gave the 


“evidence any more on the tourism guidelines monitoring 


program, but I have a question related to that. Is 
Chate Dre. —— 

A. I provided the lead evidence on that, 
Ms. Kleer. 

Ovi Moo Strargnt se Dnoted=that in=that 
study one of the purposes of the study or one of the 
intents of the study was to get information on remote 
tourism operations, some background evidence, against 
which to compare results where tourism was affected by 
timber management; is that -- 

A. Some of the cases that would be 
investigated would be remote tourism. 

Q. And was the purpose of doing that to 
gain background information against which to test the 
results of timber management on communities -- sorry, 
or on tourism operations that were affected by or were 
impacted by timber management? 

A. The results of the study, to try and 
summarize basically the lead evidence again, would be 
essentially to apply tourism guidelines to a number of 


types of tourist operations and assess what changes 
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occurred in business performance of those tourist 
operations which may have been a result of the 
guidelines not being effective or, contrarily, which 
could have demonstrated indeed that the guidelines were 
effective. 

So it is tracking a set of business 
indicators and as well as tracking a set of features 
important to the tourist experience over the same time 
period to assess the degree to which we are effective 
in protecting those particular -- that particular 
tourist value. 

Q. I might have misunderstood the 
evidence when I read it. Are you using, as part of 
your study, any tourism operations -- remote tourism 
operations outside the area of the undertaking as 
controisseisethatuwhate-— 

A. We will be establishing a set of 
controls which would be tourist operations that we 
believed were not being affected by timber management 
operations. 

Q. Okay. And that would serve as 
background information against which -- 

A. That's right, to compare the results 
of the actual study et cet. 


Q. Okay. As a proposition then, would 
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it make some sense for the purposes of identifying 
impacts of timber management on native communities to 
design the same sort of program; i.e., where you would 
look at remote communities, remote native communities 
that were not affected by timber management or not 
perceived to be affected by timber management and to 
gain that background database? 

A. I guess it comes down -- if you 
wanted to do that, I guess that is a potential study 
mechanism, if indeed that was an objective you wanted 
to achieve. 

Going back in terms of looking at the 
evidence that we have put into the hearings, and I 
think we have generally -- it is the Ministry's general 
position that we have not seen where there are adverse 
affects from timber management to this -- on native 
communities in general. 

So that's one of the reasons why we 
specifically haven't developed, for example, provincial 
guidelines to deal with that in timber management and, 
similarly, one of the reasons why at this point in time 
we haven't developed a monitoring program specifically 
to deal with native communities. 

We feel that their interests in resources 


basically which may be at -- for which timber 
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management might have some potential effect can be 
dealt with very well in the provincial monitoring 
program, in the monitoring program overall that has 
been designed. 

Q. Okay. With that I would like to turn 
now to the effects/effectiveness monitoring program and 
when I reviewed the transcripts on Panel 8 I understood 
that Dr. McNamee might be available. But he is not 
available, he is in Viet Nam, that's what I last heard; 
is that correct? 

MS. MURPHY: He's been around. 

MS. KLEER: Okay. 

Q. Well, I hope that someone on the 
panel is familiar with Panel 8 and I am going to ask 
Dr. Euler, have you reviewed Panel 8? 

DR. EULER: A. Yes, I have read at least 
some of it. 

ORF = Okay 

A. I'm not sure I have read every single 
word. 

Q. All right. Have you reviewed the 
cross-examination of Mr. Hunter of Dr. McNamee? 

A. Some of it, yes, I have. 

Q. Okay. 


A. But it also has been some time. 
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Ocy Alltright: Wel leeehawil!] ask the 
questions and see what happens. 

A. MAT eright< 

Q. Do you agree with me that the ESSA 
exercise didn't look at native resource harvesting 
issues, that wasn't one of the intents of the ESSA 
exercise? 

A. Yes, I agree with you. 

Q. And do you agree that ESSA did not 
address how changes in moose numbers could affect the 
native harvest? 

Aeiyess 

OP Alierirght saNow,Sinereviewingnallsot 
the evidence in Panel 16 and all the prior evidence 
that I have reviewed I don't see any indication that 
MNR intends to study that linkage, and is that still 
the case; does MNR intend to not deal with that issue? 

A. The linkage between...? 

Q. Moose numbers. 

A. Moose numbers, yes. 

Q. And effects of moose numbers and 
changes of moose numbers that are affected by timber 
management on native communities. 

Agi Wellgano7olndont teithink#thatewitdsbe 


the direct object of a study, I don't think so, not at 
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this time. 

See, partly that comes from the fact that 
native people have certain rights that are enshrined in 
treaties and they have, for example, first access to 
that moose herd and that's all -- everything they do is 
taken right off the top. 

So, you know, we are more concerned with 
the other parts of the program I think than that 
particular one. 

Q. Is part of the reason perhaps - and 
you can confirm this - that that study or that linkage 
is not intended to be done is that because it is 
assumed that if the provincial population of moose is 
all right and meets the objectives, then at the local 
level you are not going to have a problem as well? 

A. Yes. Basically that there will be 
adequate numbers of moose for native peoples, yes. 

OQussiOkayseT Taking that point then thar 
there would be adequate numbers for native peoples, has 
that particular assumption - and I am putting this 
forward, it may not be an assumption - has that ever 
been tested, has that ever been verified, that there 
are sufficient numbers for native peoples in any study 
that has been done by MNR? 


AvbuNo,s notathatedaknowlote 
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THE CHAIRMAN: Are you aware, Dr. Euler, 
from your own knowledge or within the Ministry of any 
deficiencies in terms of the numbers available for 
native people? 

DR. EULER: No, I'm unaware of any 
deficiencies in that context. 

MS. KLEER: Q. But no studies have been 
done? 

DR. EULER: A. Not to my knowledge. 

Q. Has the MNR ever specifically set out 
to determine whether those deficiencies or whether any 
such deficiencies do exist? 

What I am trying to say is that that may 
be -- you haven't learned of any deficiencies, but have 
you ever specifically asked that question? 

A. Of native people? 

O.©. Yess 

A. Not to my knowledge, no. 

THE CHAIRMAN: Will you be leading 
evidence to that effect? 

MS. KLEER: We will be leading some 
evidence, yes. 

OtersSowjuscecosclarify then; *wesknowe- 
andeyoutcan confirm thisertethishisrtruesorenot -* that 


there were tests that had been done in other instances; 
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i.e., Dr. McNamee gave evidence about the native 
harvesting issue that was dealt with in the context of 
the Arctic Oil and Gas Transport Program? 

A. Mm-hmm. 

Q. Would you agree with me that that 
kind of study could be done in Ontario and related to 
timber management? 

A. Yes, that can be done. 

Q. Okay. I may be asking the same 
question again, but can you explain to me why MNR has 
not deemed it necessary to do that in this instance? 

A. Well, because moose populations are 
generally increasing as a result of the various 
management programs that have been in place, and the 
perception is that as long as those moose populations 
are increasing and doing well that native communities 
are able to use them and in some reasonable way, and it 
has never been brought to your attention as a 
particularly difficult problem; and so with short 
resources and so on we have put our money into other 
areas, trying to go after the problems that have 
appeared to us to be more significant. 

DR. MacLEAN: A. Perhaps I can just 
interject. I guess for both -- for moose resources the 


anticipated effect of timber management on moose is a 
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positive, that's what we anticipate will happen. So we 
see benefits from the guidelines in terms of moose 
populations and those benefits would be translated in 
terms of moose available to native communities. 

On the fisheries side, we would see no 
negative effects on fish population as a result 
application of those guidelines, so we would see no 
change as a result of the timber management planning 


process. 


those resources and native communities as an area for 


study unless we were wrong in our assumptions, 


We would not target the link between 


we were having negative effects on those resources as a 
result of timber management planning. 

Q. Which is something that presumably 
the effectiveness monitoring program is designed to 
look at? 

Avem@Thatest conrects 

Q. Okay. Dr. MacLean, I have a few 
questions for you. In your direct examination you had 


indicated that effectiveness monitoring will not only 
deal with guidelines but will also address what you 
called other sets of directives, 


Clarification as to what you mean by other sets of 


directives? 
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A. If we turn to Table 1 on page 438 and 


look at resource protection guidelines, 


the fifth 


column, you notice mentioned under that column a number 


of other directives applying to the aqua 


tic 


environment, stream fish, spawning of egg stages. The 


study -- what I intended to suggest was 
would provide some evaluation of those o 


directives we(The total dist’ *ofs the tdimec 


that the study 
ther 


tives is at the 


bottom of Table 1 on page 442 of the evidence. 


O. oalsthattithnerextentiof 
anything else contemplated? 

Ay OLD thinkhintthevotherae 
notice some other directives mentioned f 
terrestrial and socio-economic. 

Oreh Ok Aye S omtheiantentat 
monitor all of those in all three tables 

A.thALleio£ (vhosemthateane 

Q. Yes, thank you. OKay, 
series of questions about stakeholder co 
am not certain again, I think it is Mr. 
has dealt with this issue. 

MR. STRAIGHT: A. Dependi 
nature of it. Mr. Gordon led evidence o 
stakeholder's committee. 


Q. Okay. I will be refer 
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number of exhibits at this point and I will just 
indicate what they are. Exhibit 916, specifically the 
last page which is a breakdown of the steering 
committee, planning committee, stakeholder committee 
and technical committees; also, Exhibit 937 which is 
the letter that was sent out to seek participation on 
the stakeholder committees; and also Exhibit 925 which 
contains Interrogatory No. 9 by NAN. 

First? then“looking®at® Exhibit 937 “which 
is the letter to the stakeholder committees, can 
someone just confirm for me that that letter was sent 
to, among other parties, the Chiefs of Ontario? 

MR. GORDON: A. Yes, it was. 

Q. Do the Chiefs, to your knowledge, 
represent bands that are outside the area of the 
undertaking? 

A. I really can't comment on that. We 
were looking to have the native peoples represented by 
one person on the stakeholder committee, and what I did 
was I approached Mr. Crystal from Panel 6 and asked for 
his advice as to what organization we should send the 
letter to and he recommended that if we were sending a 
letter out to one organization that, in his estimation, 
the most appropriate organization would be the Chiefs 


of Ontario. And then we cc'd it to a number of other 
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native groups as you I think have noted. 


Q. Does anyone on the panel know 


anything more about the Chiefs of Ontario than Mr. 


Gordon would know about the nature of that 


organization? 

(no response) 

All right. Then I won't ask any 
questions about it, barring one. Would you have any 


notion of 
Chiefs of 


exercise? 


Chiefs of 


date? 


what kind of resources are available to the 


Ontaricos to? panticipateiin? thisvkind of “an 


Ac te Nose levonteanote 


Q. Would you confirm whether or not the 


Ontario had any involvement in the hearing to 


A. I believe they have not as an 


organization. 


the Union 


feel like 


a factual 


am asking 


member of 


THE CHAIRMAN: Is that affiliated with 
of Ontario Indians? 

MS. KLEER: Not to my knowledge. I don't 
I should give evidence, I mean there is -- 

THE CHAIRMAN: Well, no, I am asking for 
answer to a factual question. The reason I 
that is because you are aware there is a 


the Board who is the environmental director 
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of the Union of Ontario Indians, who is a part-time 
member=an Ivdoniteknowlifiyoutareraware: 

MS. KLEER: Well, I know they are 
certainly not the same organization. 

THE CHAIRMAN: All right. The only 
reason Team getting into this at all is, if you are 
talking about what their participation is in this 
process, in this hearing, we would be first and 
foremost probably declaring a conflict of interest if 
it involved the EAB Board member. 

MS. MURPHY: As I understand it, there is 
no connection between the two organizations. Just 
another point, the Cheifs of Ontario were involved in 
presubmission consultation on this environmental 
assessment. As to the first question, there is no 
connection between the two. 

THE CHAIRMAN: Thank you. 

MS 9 KLEERGS Gegquess justetors your: -—- 
Sorry: 

---Discussion off the record 

MS. KLEER: Just for your understanding, 
the reason that we were asking these questions was to 
get at the issue of whether or not the Chiefs were 


actually a body that could participate in this kind of 


a process. 
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ODMIMr Gordon fiis¥ttettriueszthen that the 
reason that NAN and Treaty 3 were not asked to 
participate in this process directly was because you 
wanted to seek one body to represent all the native 
people? 

MRi2 tGORDONi 229A ap That -st@correct : 

OAgiOkay 4a 2hiwouldeis keitomlook® briefly 
at what the procedural nature of how these stakeholder 
committees function. Okay. 

Can I just have a breakdown of what 
precisely the role of the stakeholder committee is, and 
I have here in Exhibit 925 in answer to Interrogatory 
No. 9 a list of committee responsibilities and perhaps 
in responding to that question you could refer to that 
table. 

A... MOkay, 7 eliihaveri tt. 

Q. Maybe what we can do, I will first 
ask you: Is this the only document that sets out what 


the responsibilities of the stakeholder committee will 


be? 

A. It's MNR's best estimate of what the 
stakeholders -- the stakeholder committee's 
responsibilities will be. It is our intent to have 


that committee meet as soon as we have all the members 


finalized and we are hoping that will happen before 
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Christmas. 

And one of the things that obviously 
would happen in the first meeting would be to have them 
review their responsibilities or terms of reference, 
provide advice, make comments, and then we go from 
there. And we very clearly recognize that it is an 
evolving process and so these responsibilities are not 
necessarily etched in stone. 

On TP iSoetheny 2s ethis sthesterms of 
reference that you are referring to when you talk about 
terms of reference? 

A, Sen atesmsnighte ee Thacesmcorrect: 

Q. So at this point you cannot give an 
indication, given that all the parties have not 
responded, as to whether or not the stakeholders would 
actually agree to the list of responsibilities that are 
indicated here? 

A. We have had -- I think we sent out 
seven letters and I think six of the groups have 
responded and said they will participate, and when we 
sent out the letter we included the committee 
responsibilities with it and so far they have not made 
any comment on those responsibilities that were 
provided in the letter. However, that does not 


necessarily mean that they won't be commenting in a 
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meeting. 

Q. All right. I am going to ask a few 
questions about how MNR perceives the stakeholder 
committee as functioning. Will the stakeholder 
committee -- sorry, will the information that is put 
before a stakeholder committee be privileged or will it 
be something that can be brought back to the parties 
that they represent? 

A. They can be brought back to the 
parties that they represent. 

Q. Is it the understanding that there 
Will be a voting procedure, minutes, a chairman; is 
that something in the books? 

A. What you have got to recognize - and 
I am not trying to slow you down at all - this will be 
an evolving process. 

I am going to be recommending that they 
allow me to be their secretary and I would recommend 
that perhaps they elect a chairman and a 
vice-chairperson and we will just have to see what they 


want.to do: 


And if they want me to take minutes, then | 


I will be taking minutes; and if they don't want me 
there, then I will go somewhere else and someone else 


will take minutes. They will have to decide how they 
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want to work and we will try to provide advice to them 
where possible. 

Q. Is it as a bottom line intended to be 
a consensus approach or is there a possibility for some 
other type of approach? 

A. To be real candid, I don't know how 
Chaswisegoingvte workaesyoutknowe theresisethe 
possibility that six of the parties that hopefully will 
be represented in the committee can agree and then 
another party may not, and depending on the issue they 
may provide advice to the steering committee and note 
that one of the party doesn't agree, and then the 
steering committee proceeds, or the steering committee 
May consider the concern of that one party great enough 
that they would have to look at it again. It's really 
hard to say that this will happen for sure in this way. 

Olen Sol atethis® point ent al potentiaL 
stakeholder didn't know how it was going to function, 
is it fair to say that they might not want to 
participate because they felt that the process that was 
eventually developed was something that they couldn't 
live with; is that a possibility? 

ACGel Ta supposerthey could? thinks that= way . 
I would hope though that if they were thinking that way 


they would let us know and, as well, they would at 
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least be coming to the first meeting to find out if 
their supposition that the way it was going to work was 
not necessarily the way they thought best, they would 
at least confirm that. 

OUP v7 Okay esiTurningt@thensterthet tars. 
table that appears in Interrogatory No. 9 put forward 
by NAN. I am just trying to explore the relationships 
between the various committees. If the stakeholder 
committee didn't agree with what the planning committee 
was doing, would they have any recourse or how would 
that operate? 

A. Yes. Both the planning committee and 
the stakeholder committee report to the steering 
committee and if there is a definite disagreement, they 
cannot agree, then it would be up to the steering 
committee to make a decision. 

Q. Now, I note that on the steering 
committee there appears MNDM. Can you explain to me 
why MNDM was included in the steering committee? 

A. I believe the reason is, and I can't 
remember exactly when this took place, but we -- and I 
was not directly involved, but MNR went forward with I 
believe a Cabinet submission looking for support in 
principle for the provincial effects/effectiveness 


monitoring program and out of that submission we were 
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advised that MNDM should be involved. And so that's 
the way we are involving them. 

Q. Are you aware of whether or not ONNAD 
was contacted? 

A. I'm not aware. 

Q. And the same question applies to 
INAC. Would you be aware whether they were contacted? 

A. The second one, I don't even know 
what it is. 

Q. Well, INAC is the federal Indian and 
Northern Affairs. 

MRSESTRAIGHT 2 Ae Sel belveversthat “title 
is Indian and Northern Affairs Canada, INAC. 

Ogusyes¥ 

MR. GORDON: LAD Siecan‘t comment as~to 
whether or not they were approached or not. 

Q. Well, given that one of the proposed 
stakeholders is a native peoples rep, would there be in 
your opinion some worth to having at least the 
provincial representative of the native peoples on that 
steering committee? 

A. It would be something that we could 
consider. Perhaps a more appropriate place may be to 
have a representative in the planning committee, sort 


of at the working committee level, but that's only a 
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suggestion on my part. 

Q. But I take it from your suggestion 
that at this point even this table is not etched in 
stone; i.e., the nature of the committees? 

Aes Nopeitis@-2ino- 

OvreeOkayv- SA Trnotetthathin theslistrot 
committee responsibilities, as it presently stands, one 
of them or one of the responsibilities for a 
stakeholder committee would be to participate in the 
evaluation and communication of project results. 

Would that participation mean that the 
Ministry of Natural Resources as the ultimate decider 
in this exercise would not have a similar 
responsibility to communicate with the parties who are 
being represented, or is it intended that the 
stakeholder will be the sole conduit to its represented 
body? 

AOKBLethink iE syouslooktasivctle closer 
you will see that in the planning committee, the 
stakeholder committee and the project/technical 
committees that there are words -- similar words in all 
those three different types of committees. 

Q. So somehow it is going to get to the 
people who are going to be affected by the guidelines, 


that's -- 
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AveeOhSdefinitelys: 

Q. And the sole responsibility will not 
rest with the representative? 

A. tarthattis#®righte 

Oe BTheswavyait is set uUpirighthnoweeistit 
intended that whatever body is representing or is 
represented on the stakeholder committee will act ina 
representational capacity; i.e., as a political body 
representing the body that they generally represent or 
they are solely as technical representatives to provide 
technical expertise? 

A. Within the stakeholder committee, I 
Suppose in the terms you are using they would be there 
to represent the organization that they come forward 
from. As far as technical advice to study design, et 
cetera, that would be taken care of through the members 
of the technical committees that are specific for each 
project area. 

Just for your information, we are also 
intending, besides involving the stakeholder committee 
members in the development of project, we hope to be 
having some workshops where, for example, if we do have 
a representative from the Chiefs of Ontario and that's 
acceptable to everyone, that would be the native 


peoples representative, you know, there would still be 
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the opportunity through workshops for groups such as 
NAN and Treaty 3 to participate in workshops where a 
broader cross-section of stakeholders would be asked to 
participate. 

Q. I guess part of the problem then that 
I see is that - and you may not be aware of this - but 
if the Chiefs act by resolution and they receive a 
Majority -- or they operate on the basis of a majority 
vote, in some instances NAN and Treaty 3 might disagree 
with what the Chiefs' resolution is in which case they 
couldn't act in a representational capacity. 

So I am concerned then that if they were 
to expect to act in that way they might not be able to. 

A. Right, okay. In very simple terms, 
the ultimate objective besides learning, doing a lot of 
learning through all these committees and carrying out 
studies is -- and where it is necessary to modify and 
improve our provincial guidelines, before we recommend 
any changes to the provincial guidelines, we will be 
canvassing all sorts of organizations beyond those 
listed in the stakeholder committee and those 
organizations will include NAN and Treaty 3. 

So if the representative -- let's assume 
perhaps the Chiefs of Ontario do participate and you 


lose the vote, we will still be approaching you through 
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another mechanism before we amend the guidelines so 
that you will be able to have your voice that way. 

O22 Sonsingothergwordsmwiethink what I am 
hearing is that that stakeholder representative need 
not necessarily, in the case of the Chiefs, be expected 
to represent NAN and Treaty 3? 

A. I really can't say who they are going 
to represent or not represent. I really can't comment 
on that. 

Q. A question about providing advice and 
recommendations to the steering committee. Would one 
of those recommendations -- types of recommendations 
include recommendations for changes to the guidelines? 

ALI aeles*. 

Q. Now, I note in the second point under 
the committee responsibilities for the stakeholder 
committee that they are to participate in study design 
relative to the individual stakeholder's area of 
expertise. What precisely do you see as the Chiefs of 
Ontario's expertise in this exercise? 

A. The intent of those words at the time 
that it was written was very specific and there was the 
possibility that one of the stakeholder committee 
members might have specific expertise in a certain 


area, and so when we were proceeding with a study 
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design and setting up the technical committees which 
would provide advice on the study design, that 
individual who had specific expertise in a certain area 
would automatically be able to participate in the 
appropriate technical committee. That's what the 
intent of those words were. 

Q. So, in other words, what you are 
saying is that on the technical committee it could be 
expected that some of the stakeholder representatives 
on the stakeholder committee might also participate in 
the technical committee? 

A> = Thate*stcorrectrtiomtwhat talsoymagne 
happen is there may be technical experts within one of 
the stakeholders' organizations that they would 
recommend be a participant in the technical committee 
and that advice would be listened to. 

Q. At this point, has there been any 
discussion as to the technical committee make-up for 
each of the different projects? 

A. I haven't been directly involved, but 
I know there has been some thinking going on relative 
to, for example, the moose technical committee. 

What we are hoping -- we've had one 
meeting of the planning committee - and I'm now 


forgetting when that was, it was some time in October, 
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late October, I believe - and we had the scientists 
there for the moose project and the aquatics project 
and what we asked them to do was go away and come up 
with a tentative list of people who could be considered 
for the technical committee. 

And one of the things we wanted to do as 
early in the process as possible, before the technical 
committee was finalized, was take those lists of 
tentative technical committee members to the 
stakeholder committee and have their advice on 
membership. 

Q. Just to go back briefly to the area 
of expertise. Was it ever intended when you wrote up 
the list of committee responsibilities for stakeholder 
committees that the Chiefs of Ontario would provide a 
specific area of expertise? 

A. It was never directly intended that 
that be the case. It could be the case, but we weren't 
specifically looking for something. 

Q. I guess what my concern is that in 
the ESSA exercise, which dealt with the same set of 
guidelines that are being monitored by this process, it 
was considered that the native people did not need to 
be represented in the ESSA exercise because they lacked 


technical expertise required for that process, but they 
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are being involved here and I'm not certain why that 
is. I want to make sure whether there has not been 
some confusion, there is certainly some confusion in my 
mind at this point. 

A. Okay. The only comment I can make is 
I can't really comment on why they were left out of the 
ESSA exercise, okay, I was not privy to that. But I do 
believe it is appropriate that they do participate in 
this exercise and we are looking for their involvement. 

QO.) ‘Okay4s Ti syou ‘can ‘specifically *direco 
me, what do you see as being the benefit of native 
representation with respect to these three sets of 
guidelines, the moose guidelines? 

A. I won't be able to be that specific. 
First of all, I'm not sure if you are aware that at 
this point in time we are talking not about three 
projects, but five projects, that in my lead evidence 
there was an update and we included a population 
monitoring project. 

All I can suggest is, you know, timber 
management to a large degree takes place in northern 
Ontario and the areas that we are studying, the topics 
of interest we believe have a high interest for the 
native peoples and, therefore, we would like them to 


participate. 
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Q. If it were the case that -- 

THE CHAIRMAN: Do you suggest, Ms. Kleer, 
that if they weren't asked to participate there would 
be a problem? 

MS. KLEER: Sorry, could you repeat your 
question? 

THE CHAIRMAN: Would your clients be 
taking objection if they were not asked to participate? 

MS. KLEER: At this stage I am really not 
prepared to give an answer to that because we have to 
talk to our clients yet about that. 

Q. You have indicated, Mr. Gordon, that 
you see it important that the native people be 
represented on this committee. I would like to get a 
lattes biteofeclaritications from vyousastitoswhysthey 
should be represented here, what they would gain from 
lite 

THE? CHAT RMAN: ee Welle —— 

MS. MURPHY: With respect, there was an 
answer to that very question, Mr. Chairman. 

THE CHAIRMAN: Ms. Kleer, as the Board 
understands the answer given, the Ministry feels that 
the activities impact people in the north and your 
clients make up a portion of those people of the north 


and, therefore, they would probably be interested in 
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participating. That may not be the case, but that's 
probably the motivation why they were asked to 
participate. 

MS. KLEER: Q. Would part of the 
stakeholder's role include something that's not 
indicated here, and you can just indicate whether MNR 
would approve this, identifying effects that were not 
previously identified in the ESSA exercise? 

MR. GORDON: A. I suppose it would. 
Perhaps Dr. MacLean could make a comment on that. I'm 
not the scientist, but the door is wide open, I 
suppose. 

Q. Dr. MacLean looks a bit surprised. 

DR. MacLEAN: A. I would imagine that 
they would bring forward potential effects that hadn't 
been considered. 

O-veSo7oindotherhwords, mehess6 potentral 
effects that were identified the ESSA exercise are not 
the end result; in other words, there can be expansion 
beyond those effects? 

A. I think the intent of the ESSA 
exercise was to consider all effects on those resource 
values. If the participants in the ESSA exercise were 
wrong and didn't identify them, we would like to know 


about it. 
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Q. And did that also extend to the 
assessment of significance or non-significance that was 
achieved in the ESSA exercise; i.e., would they be in 
this exercise reassessing assessments of significance 
that were made in the ESSA exercise? 

A. It's likely that we continue through 
at least the aquatic and moose program, continue to 
look at models, continue to go through the same 
exercise as we went through during the ESSA exercise 
through the workshops that Mr. Gordon has discussed and 
I would imagine that significance would be an ongoing 
discussion. 

Om eM sGordont@at thiskpoint fyou may not 
be able to answer this because I recognize that it is 
an evolving process, but at this stage is it your 
understanding that within the stakeholder committee, if 
there were a disagreement by one of the representatives 
on that committee as to what was being recommended to 
the steering committee, what kind of, if any, recourse 
would there be for that party who disagreed with the 
recommendation? 

MR. GORDON: A. No. 1, they could make a 
minority report to the steering committee; No. 2, 
outside of this committee structure there are other 


avenues available for someone making their opinion 
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known. They may want to go directly to the Deputy, I 
hope they don't have to and, as well, there is a high 
probability that the stakeholder committee will be 
interacting at certain times directly with the planning 
committee and so, therefore, the planning committee 
Will be aware of differences of opinion and they may 
develop a position and bring that forward to the 
steering committee that recognizes that difference of 
opinion and, as well, if I am allowed to be the 
secretary for the stakeholder committee-- 

Q. Why would you want to do that? 

A. “--I will be: doingiwhaten feel is 
necessary to make the appropriate people aware of 
differences of opinion in the appropriate matter. 

Q. Okay, one final question. When the 
word recommendation is used here, is that meant to be 
what it suggests; i.e., is it a recommendation only and 
not something that would have binding effect upon a 
steering committee, and I am specifically thinking in 
the context of changes to guidelines? 

A. That would be the proper 
interpretation at this time. Whether it is the 
planning committee on its own or the stakeholder 
committee on its own making a recommendation, or 


whether it's those two committees jointly making a 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 20112 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Kleer) 


recommendation to the steering committee for a change 
in guidelines, it is up to the steering committee as to 
whether or not they proceed beyond that. 

THEYVCHAIRMAN?* Well wisn't it a 
recommendation all the way up to when the guideline, 
whether it's Ministry or provincial, is ultimately 
approved? 

MReweGORDON sS*Thates fcorrect. 

THE CHAIRMAN: Somebody has the ultimate 
aUtCHOrUtys for savying-eRtThisiiseite 

MR. GORDON: And we call him the Deputy. 

THE CHAIRMAN: Okay. 

MS. KLEER: Okay. I have no further 
questions. Thank you. 

THE CHAIRMAN: Thank you. 

Well, ladies and gentlemen, we have 
reached the stage of the day that we are about to 
embark on the further discussions on counsels' 
relationship with the media, followed by the scoping 
forearanel liz 

The Board wishes to advise that counsel 
for Treaty No. 3 has indicated that he has decided not 
to cross-examine Panel 16, therefore, we would expect 
to commence first thing in the morning, Ms. Seaborn, 


with the Ministry's cross-examination, followed by, if 
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necessary, a short break and the Ministry's 
re-examination. 

MS. aMURPHY si shat’ s@fiiner 

THE CHAIRMAN: I assume from your 
previous estimates that it looks very much like the 
conclusion of this panel will take place tomorrow and, 
therefore, we will probably adjourn tomorrow and 
reconvene for Dean Baskerville's evidence next Monday. 
There doesn't appear to be much point in trying to 
start Panel 17. 

We haven't reached the scoping exercise 
yet; and, secondly, I would assume the witnesses are 
unavailable in any event, so we would be sitting here 
by ourselves. We shall choose instead to leave 
tomorrow. 

Mr. Hanna, are you ready to commence with 
your submissions on that issue? 

MR. TWORZYANSKI: Could the panel step 
down, Mr. Chairman? 

THE CHAIRMAN: Yes, please do. 

MR. TWORZYANSKI: Thank you. 

---(Panel withdraws) 

MS. MURPHY: Mr. Chairman, when I made 

submissions on this matter I promised to provide to the 


Board and the other parties copies of Rule 11 of the 
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Code of Practice and that is entitled: The Lawyer and 
the Administration of Justice. If I could I would just 
provide that to you now. 

THE CHAIRMAN: Very well. 

Mow MURPHY: (handed) 

THE CHAIRMAN: Thank you. Am I correct, 
counsel, in assuming that the excerpts from these rules 
are taken from the July, I believe, 1989 version of the 
Code of Practice; is that correct? 

MS. MURPHY: I believe that they are. 
They are from the most recent version that's available 
from the Law Society. We can check the date for you if 
you wish. 

THE CHAIRMAN: Very well. 

Mr. Hanna? 

MR. HANNA: Mr. Chairman, I intend to be 
quite brief. 

I have reviewed Ms. Cronk's submission 
and the submission by other counsel, any associated 
documents and articles that have been distributed, and 
I have discussed this with my client. We've given 
considerable consideration to the matters that have 
been brought before the Board. 

In arriving at our submission we have 


considered, first of all, the existing measures to 
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direct conduct of counsel and agents before the Board 
in other tribunals of this nature. We have also 
considered the conduct of counsel and agents to date in 
the hearings, in this particular hearing, and we've 
also looked at the potential impact on public 
dissemination of the issues being discussed at this 
hearing that could result from a decision by the Board. 

And in dealing with each one of those we 
have come to the following obervations: First of all, 
it is our view that there are a number of measures 
currently available to direct the conduct of counsel 
and agents before this Board and those are both the 
Codes of Practice that you well aware of and excerpts 
of which have been made available to you, there are 
also, of course, the laws of the land that we are 
familiar with in terms of libel and slander and 
whatever other types of prejudicial statements that 
might be made. 

Also, in terms of the actual conduct of 
counsel at the hearing, it is our view that having 
looked at the articles - and I realize those articles 
per se are not up for discussion - but we have looked 
at the articles that led to this issue being brought 
before the Board and -- 


THE CHAIRMAN: Well, I don't think we 
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want to get into any of that. 

MR. HANNA: OkKay. 

THE CHAIRMAN: The idea for this 
discussion is, is that the Board was not going to be 
placed in the position of entertaining submissions on 
those particular articles nor ruling on their propriety 
in any way. 

MR. HANNA: Without referring 
specifically to those articles then, it is our view 
that given the conduct of counsel and agents to date in 
the hearing, that while there may be some issues that 
we might take objection to from a general point of 
view, our overall conclusion is that the conduct and 
information that was made to the public is not of an 
order that requires special address by the Board. 

Finally, the matter of the potential 
impact on the public dissemination of the matters 
before this Board is a major concern of my client. My 
client is of the view, and I think the view has been 
expressed by the Board, that there is a need to ensure 
that the public has as much knowledge and opportunity 
to understand the issues that are being brought before 
this Board. 

It is our view that the matters are of 


great import not only today but to the long-term future 
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of this province and the decision this Board is going 
to make has great implications in that respect and that 
the public must be given as much information as 
possible even at the potential expense of some of that 
information perhaps being misinformation, but I think 
the public has its own responsibility to examine 
information and to carefully scrutinize it and 
criticize it to their best ability and to arrive at 
their own conclusions and that should be the option 
that is made available to the public. 

Given those conclusions or given those 
observations, it is the submission that I'm making on 
behalf of the Ontario Federation of Anglers and Hunters 
that we do not feel that this Board should take any 
special measures to deal with this matter, that the 
existing code of practice that is set out by the Law 
Society is certainly adequate to deal with counsel. 

And with respect to that code of 
practice wi'mlooking) atrtherconductiofi@agents?) andy. 
think I can say I'm probably one of the people that the 
finger is being pointed out very directly. I have 
looked at that very carefully and I find that code of 
practice to be very logical and reasonable and I don't 
feel that any of my conduct particularly or any other 


agent that I am aware of has exceeded that code of 
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practice in any way. 

Also as I mentioned the existing laws are 
there to take due course remedy and other forms of 
this. I think the interest of this Board should be 
directed towards the considerable challenge that I 
think they have before them. 

THE CHAIRMAN: Other than a voluntary 
position, are you taking the position that the code of 
practice that is put forward by the Law Society applies 
to you? 

MR. HANNA: Mr. Chairman, I was 
anticipating that question and I didn't want to - how 
should I say - unnecessarily fetter myself, but I'm 
certainly prepared to make an undertaking to the Board 
that I would certainly, as an agent would, abide that 
code of practice as if I was counsel. 

That is my submissions, Mr. Chairman. 

THE CHAIRMAN: Thank you. Mr. Colborne, 
I realize that you haven't indicated you wanted to make 
submissions, I just wanted to advise you that we have 
before us your letter dated November 27th and have 
taken it into consideration. Some representations were 
made at the last occasion with reference to that 
letter. 


I don't know if you had anything to add. 
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I would like to give you the opportunity, if you would 
like to add anything. 

MR. COLBORNE: No, I have nothing to add. 
Thank you. 

THE CHAIRMAN: Very well. 

Mr. Cassidy? 

MR SIGASSLDY semThank vou, Mr-> Chairman. 

I have listened to the comments made by 
several of the counsel and representatives here on this 
issue and I believe essentially the same thing has 
happened here as happened before Mr. Justice Grange. 
And I want to refer you back to page 4504 of his 
transcript where he said: 

"It is my view that the lawyer whose 

conduct was in issue and those who 

support her have missed the point 
entirely. The complaint has nothing to 
do with freedom of expression or freedom 
of the press concepts that were with us 
long before the Charter of Rights and 

Freedoms was ever thought of." 

That is what has happened here with many 
of my friends, Mr. Chairman, with respect, they have 
missed the point entirely. It's not freedom of the 


press or freedom of expression that is at issue, what 
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is at issue is the legal ethic of whether or not the 
issues in this hearing are litigated by counsel in the 
press or in this hearing room. The question is: Does 
that ethic apply to this hearing? 

Mr. Chairman, you clearly do have the 
jurisdiction, and Members of the Board, to indicate to 
counsel in advance of a motion for contempt what you 
consider to be proper standards of conduct in this 
hearing with respect to this issue. 

Nothing in the laws of lible, nothing in 
the laws of slander, nothing in the laws of defamation, 
nothing in the Klein decision, nothing in the Starr 
Inquiry prevent you in any way from telling counsel 
what you expect of them. By your doing so you will be 
exercising control over your own process. 

And I would like to take a minute to file 
with the Board an excerpt from the Dubin Commission. 
mr. Justice Dubin, the Associate Chief Justice of 
Ontario recently concluded a commission of extreme 
public significance and importance, and I would like to 
file this transcript with you and show you how another 
matter of public importance, how they dealt with their 
process. (handed) 

THE CHAIRMAN: Thank you. 


MR. CASSIDY: I don't propose to enter 
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this as an exhibit because I don't believe any of the 
other materials have been, Mr. Chairman, but I would 
like to take a minute or two and just review this 
portion of the transcript which is, I believe, the very 
first day - although I'm not sure of that - however, 
the page number is 12 through 14 would appear to 
indicate that. 

And at the very top of page 12 in the 
first full paragraph Mr. Justice Dubin indicated that 
he: 

",..would now like to discuss the conduct 

of the inquiry, a very public process..." 
And I emphasize that word because my friends have, and 
I would point out initially in that first paragraph, 
the last line, he very clearly sets out what that 
inquiry was and notes that it's not a lis inter 
parties, which I am sure you are familiar with that 
concept, Mr. Chairman. 

That is exactly the suggestion that Mr. 
Lindgren suggested in his remarks last day that somehow 
that meant that since this hearing is not a lis inter 
parties that you need not formulate standards of 
conduct. 

You will note that Mr. Justice Dubin, 


notwithstanding that it was not a lis inter parties, 
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wen on to formulate rules of direction or gave 
direction to the counsel appearing before him on page 
14 in which he clearly stated, and this is the last 
page of that excerpt that he must refrain from making 
any comments other what he has to say during the 

public sessions, and he said it would be wise in his 
respectful opinion for all those who appear as 
witnesses or counsel to follow the same pattern and, in 
fairness to all of those who have an interest in the 
proceedings, to confine their statements and 
submissions to the public session of the inquiry. 
Another example of how a commissioner gave direction to 
the counsel appearing before him. 

THE CHAIRMAN: Does it make any 
difference in your view, Mr. Cassidy, of the fact that 
the entire proceedings of the Dubin Commission were 
televised? 

MR. CASSIDY: With respect to how counsel 
act I think the question of whether something is 
televised or not is irrelevant, Mr. Chairman. 

THE CHAIRMAN: No, with respect to the 
question of how information in that particular 
proceeding was disseminated to the public at large? 

MReeCASSL DY. @ MreeCchairman= Ll “canronly 


come back to answer my question as to how counsel are 
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to behave. I think the ethic, is the ethic, is the 
ethic and I'm saying to you, and it's my client's 
position, and it's my position as a lawyer, that I have 
an ethic to obey and if that ethic applies to this 
hearing, that's fine; whether or not there is a 
television camera present in the room would not govern 
me as counsel as to how I am to behave subject to 
direction from the Board. 

And I would also indicate with respect to 
the Patty Starr Inquiry the very excerpt that Mr. 
Lindgren filed states that he agreed, Mr. Justice 
Holden, again of the Court of Appeal, agreed with his 
counsel that when a witness is being examined or 
cross-examined that counsel should not speak to the 
press. 

THE CHAIRMAN: Well, far be it for me to 
disagree with the Associate Chief Justice, but where he 
indicates that he must refrain as a judge from making 
any comments to the media other than what he has to say 
during the public sessions of the inquiry and in his 
report, and he indicates that counsel and witnesses 
Should perhaps follow the same course, that doesn't 
take into account; does it, the flexibility allowed by 
the revised Rule 21 in terms of counsel in the interest 


of their client in some cases being permitted to have 
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contact with the media concerning that case relaying 
information of a factual nature, et cetera. 

We are not getting into the area of 
improper conduct on the part of counsel. 

MR. CASSIDY: Yes. 

THE CHAIRMAN: We are getting into the 
area of whether they should have any contact at all. 
And the Chief Justice appears to be implying that 
counsel and witnesses should perhaps follow his example 
and not have any contact at all outside of the hearing 
room. 

And the rule, as we read the rule at 
least, the revised rule in response to the Klein case, 
et cetera, seems to go beyond that. Is that not the 
case? 

MR. CASSIDY: Well, far be it for me, 
like you Mr. Chairman, to suggest that Mr. Justice 
Dubin is right or wrong in the direction he gives. 

IPdo;ehowever,) pointethatrul ingeoute to 
you to suggest that you clearly do have the 
jurisdiction because here's a justice who is handling a 
commission of inquiry which it does not even have 
SLvCHRSES showars of decision who felt it was 
appropriate for him to make rules of conduct for 


counsel appearing in front of him. 
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I can repeat, however, what my colleague 
Ms. Cronk said in the submissions in that we do not 
object to counsel stating their position to the press 
that they are taking in the hearing room. 

THE CHAIRMAN: But presumably the 
Associate Chief Justice would object to that based on 
what he said here? 

MR. CASSIDY: I will leave you to ask Mr. 
Justice Dubin that at the appropriate time, Mr. 
Chairman. 

THE CHAIRMAN: Well, I'm just reading his 
words. 

MR. CASSIDY: It would appear that he 
does not want, in the context of his particular 
hearing, did not want counsel talking at all to the 
press, and that is the very reason why we are before 
you is to get direction from you in respect of your 
process in respect of your hearing, what is your 
direction. 

THE CHAIRMAN: No, we understand that, 
and we are prepared-- 

MR. CASSIDY: Fine. 

THE CHAIRMAN: --to provide some 
direction, but the only point I'm making is: The 


statements made by Chief Justice Dubin with respect to 
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his particular proceeding appear, on the face of it in 
any event, to go beyond Rule 21. Would you agree with 
that? 

MR. CASSIDY: Well, Mr. Chairman, I think 
to answer your question, I can neither say yes or no 
without having the broader context of what Mr. Justice 
Dubin views the context of Rule 21 to be. I would 
suggest that he takes a very -- 

THE CHAIRMAN: Well, will you conceded 
this: That rule 21 in any event seems to allow for 
some contact with the media outside of the hearing room 
in certain circumstances? 

MR. CASSIDY: Yes. 

THE CHAIRMAN: Okay. 

MR. CASSIDY: But, however, if I can move 
on to complete my submissions, I agree with Mr. 
Lindgren when he stated that this is a new and 
developing process before your Board. And I come back 
to my original request, the original request made by 
Ms. Cronk; and, that is, that we need your direction as 
to how counsel are to behave in the context of this 
hearing, Rule 21 aside, and we need to know what your 
direction is in this matter. 

And, in essence, I think the questions 


that we have for you are these, and I'm repeating the 
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questions that Ms. Cronk gave in short form. Is it 
permissible, one, for a counsel to criticize other 
parties or other parties' counsel in the media by 
imputing improper motives to that party or its counsel; 
CWO: 

THE CHAIRMAN: Or by criticizing the 
evidence, is that correct, and indirectly imputing 
improper motives to counsel? 

MRELCASSIDY -ameinplicitily- ives Ma Iwo,e.s 
it permissible for a counsel to criticize the Board in 
the media by suggesting unfairness in the Board's 
procedures or the way in which it is conducting a 
hearing; and, three, is it permissible for a counsel to 
argue in the media or urge a particular result ina 
matter pending before the Board. Those are the three 
questions that we had for you in terms of seeking your 
direction with respect to this matter. 

We have agreed with your view that it is 
preferable to have the answers to these questions to be 
formulated in a generic context so that all counsel and 
agents will know what the standards are at this hearing 
and, in my view, we must know what those standards are. 

Those are my comments. 

THE CHAIRMAN: Very well. And we can 


advise all counsel that we will provide you with that 
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direction which will be released in Toronto on Friday. 

MREECASSIDY se oThankfyou, esir: 

THE CHAIRMAN: And you can obtain copies 
of that from either the Board in Toronto; for the 
parties up here, we will attempt to fax a copy of those 
directions up here to our office up here so that Mr. 
Colborne or any of the other parties who are resident 
in Thunder Bay can obtain them from Ms. Devaul. 

The reason we are going to issue them on 
Friday is because we would like that direction to be 
there prior to Dean Baskerville's appearance. [In the 
event that there is any media coverage of that 
particular examination, we would like counsel to at 
least be apprised of what the Board considers 
appropriate, so that it will also cover that 
examination as well. 

All right. Ladies and gentlemen, we are 
going to take a 20-minute adjournment at this time just 
before we start the scoping session, then we will be 
down to complete that, and then we will break for the 
day. 

Thank you. 

---Recess taken at 4:35 p.m. 
---On resuming at 5:00 p.m. 


THE CHAIRMAN: Thank you. Be seated, 
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please. 

Counsel, just before we get into scoping 
of Panel 17, we also want to make a couple of enquiries 
in terms of some things that will occur in January; one 
Will be completing Panel 17, but the Board would like 
to know, Mr. Freidin, whether or not you are going to 
be bringing anything before the Board concerning the 
clearcut issue. 

Tfaso iis i trgoing ’totbe. a¥yformal 
presentation with a panel of witnesses or a witness or 
whatever; and, if so, will there be a witness statement 
of some kind relevant to that evidence; and, if so, we 
would like to be able to set some guidelines for you in 
terms of distributing that material far enough in 
advance so that people have an opportunity to have 
their own experts review it and then treat it as any 
other section of evidence in this hearing. 

MR. FREIDIN: Yes, it is our intention to 
in fact file material in ration to clearcuts; yes, it 
is our intention to have a witness panel to deal with 
it; yes, it is our intention to provide a witness 
statement. 

The nature of that witness statement, Mr. 
Chairman, may be somewhat different in that, in part of 


it it will be perhaps more brief than it has been in 
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the past. There would be two parts to the evidence, 
one explaining the exercise that took place and, 
secondly, an interpretation of the findings or the 
results of that exercise. 

The first part, the description of the 
exercise itself was one that most of the parties here 
were involved in the creation of and subsequent to the 
creation of the maps which was a major product, there 
was a session in which Mr. Kennedy at some length 
explained the maps. So the evidence in relation to 
that will come really as no surprise to any of the 
parties. 

THE CHAIRMAN: Well, could that not come 
forward - just to use our fancy new procedures - by way 
of almost an agreed Statement of Facts, an agreed 
position by the parties as to how the exercise was 
conducted without that having to be subject to 
cross-examination or anything else? 

MReBERELDING ONO ,.giethink#@itls best® that 
it come through oral evidence. What happened was 
things happened in the field, that was all done by 
Ministry of Natural Resources people, and... 

THE CHAIRMAN: But the methodology was 
agreed upon; was it not? 


MRiy ERELDIN.: Sel ocanktwrealiystell you, to 
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be quite frank, exactly what was agreed on and what 
wasn't. And my understanding is that it would be more 
expeditious and more clearly understood by the Board if 
the exercise that was undertaken is explained by Mr. 
Kennedy, I think he did it probably in about two hours 
in the session that was held. 

MR. CASSIDY: I don't have a crystal ball 
and I haven't seen what you are going to produce, but I 
would expect that you would probably see more 
cross-examination on the second part of that material 
than on the first, since there has already been an oral 
explanation offered and there was an agreed - I can't 
presume to speak for the other parties - but there 
wasn't a great degree of disagreement as to how the 
procedure was carried out. 

Whether the methodology was correct, I 
can't speak for the other parties. 

THE CHAIRMAN: So is it a fair assumption 
to make that the parties are still unagreed on what 
constitutes a clearcut? 

MR. FREIDIN: I think you should await 
the evidence on that, because what appeared at one time 
to be a very simple question turned out, I think our 
evidence will be, by agreement to be a very difficult 


question and that is what led to the development of 
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this exercise which this panel will: describe. 

In terms of the interpretation of the 
results, we would be providing that interpretation 
through - and the final witnesses have not been 
determined - but it's really in relation to effects on 
wildlife, so it will in all likelihood be Dr. Euler and 
perhaps Mr. McNicol. 

We do intend and we feel it's proper that 
we do supply an outline of what that evidence will be; 
in other words, what their evidence will be in terms of 
the interpretation. 

I guess that gets us down to the timing 
and I know that they're working as diligently as they 
can. Dr. Euler is here, as you know. If that evidence 
is going to follow -- 

THE CHAIRMAN: Well, let's take a quick 
run at the estimates for Panel 17. We are going to be 


commencing that evidence presumably on January the 8th? 


MR SE REIDING . 29 th's 

THEY CHALRMANGe] Ohe sorry, 9th. - Right. 
And how long do you anticipate that panel is going to 
take? You are going to have two days in direct. 

MR. FREIDIN: We are hopeful. Yes, we 


are hopeful to do that in half a day. 
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THE CHAIRMAN: And are there any 
estimates from the parties-- 

MR. CASSIDY: Half a day, Mr. Chairman. 

THE CHAIRMAN: --on the 
cross-examination. 

Ms. Seaborn? 

MS. SEABORN: I am sorry. Mr. Freidin, 
did you say half a day in chief? 

MR. FREIDIN: Yes. 

MR. MARTEL: Half a day? 

MR. FREIDIN: Half a day. 

MS. SEABORN: Probably half a day, Mr. 
Chairman. 

THE CHAIRMAN: Mr. Hanna? 

MR. HANNA: We'll try and maintain our 
record and stay at half a day, but it could be a little 
longer, but I will do my best to stay at half a day. 

THE CHAIRMAN: Ms. Kleer? 

MS. KLEER: Again, we haven't prepared 
anything, but I expect half a day. 

THE CHAIRMAN: Does anyone want to try 
for more or less than half a day? 

Mr. colbounee 

MR. COLBORNE: By the time I'm reached 


I'm sure that I will be less than half a day. 
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THE CHAIRMAN: We are going to put you 
down for half a day. 

And Forests for Tomorrow. I guess we 
haven't got an estimate from them, although based on 
their statement of issues they will probably be longer. 

MSE@BLASTORAH = Mr.) Chairman, I can 
advise that I had few brief words with Mr. Lindgren 
last week and he indicated that they would be brief. 

So I would take that to mean half a day 
to a day. He didn't specify, but I would assume that. 

THE CHAIRMAN: Very well. So based on 
that we have got three and a half maybe four days plus 
a half a day for direct -- say, five days of evidence 
should cover that panel. 

Is that your estimations? 

MRe EREIDING] © Leal accept? your 
mathematics, Mr. Chairman. That takes us to the -- 

THE CHAIRMAN: I wouldn't do that either, 
they may be quite off. 

MR. CASSIDY: That's probably over 
generous from my quick look at it, unless Mr. Lindgren 
takes longer than being brief. 

MR. MARTEL: NOTOA, we haven't got NOTOA 
yet. 


THE CHAIRMAN: NOTOA we don't have. 
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MREMACASSLIDY Sa NOTOASG 
THE CHAIRMAN: They put in a statement of 


issues. A couple of the parties were slightly late and 


24 


25 


the Board agreed to accept their statements on this 
occasion. 

MS. BLASTORAH: Mr. Chairman, I should 
advise that Treaty 3 contacted us last week and 
indicated that they would be filing it late and we 
indicated that we had no problem. 

THE CHAIRMAN: Right. Well, we want to 
for the rest of the case keep these dates as close as 
possible. 

Ms. Seaborn? 

MS. SEABORN: Mr. Chairman, one question 
of clarification which may change my estimate. I had 
forgotten that one of the additional issues we raised 
in our statement of issues was to do with a proposed 
new AOC package that at one point, I understood from 
Mr. Freidin, Mr. Bisschop would be introducing during 
Panel 17. 

There were a number of questions on the 
area of concern planning process that we put over from 
Panel 15 to await Mr. Bisschop's explanation and that 
has just occurred to me that that may lengthen matters 


depending on what the evidence is. 
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MR. FREIDIN: That's true. One thing I 
should perhaps canvass with counsel privately is that 
there may be some counsel here who are not particularly 
concerned with that evidence of Mr. Bisschop and it 
might be more appropriate to just have Mr. Bisschop 
deal with that separate from Panel i17. 

I mean he will just stay up there, but 
Panel 17 will finish, we will deal with that sort of as 
an add-on or maybe even before Panel 17, but... 

THE CHAIRMAN: Well, in any event I think 
we are looking at five or six days, somewhere in that 
nature, and that will probably have us finishing your 
case-- 

MR. FREIDIN: Does'nt that sound nice. 

THE CHAIRMAN: --earlier than 
anticipated, fer can putea tethaceway- 

MR. FREIDIN: That sounds nice too. 

MS. KLEER: Depends on your reference 
point, Mr. Chairman. 

THE CHAIRMAN: That's right. With the 
Industry's case ready to go, I suppose -- 

MR. FREIDIN: You are forgetting about -- 
as I understand your calculation, Panel 17 would 
probably end in that week if we are sitting right 


through including Friday, so it is possible, let's say 
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at the earliest, finish at the end of that week, then 
we have got -- 

THE CHAIRMAN: The clearcut evidence. 

MR. FREIDIN: The clearcut evidence which 
I‘m assuming - and, again, the interpretation part of 
it not having been completed, it's difficult for me to 
estimate exactly how long that would take - but let's 
assume we fit it into the two days, until people see 
the interpretation it's difficult for them to give any 
estimate as to how long they might be wanting to 
cross-examine. 

So I think we are probably getting ahead 
of ourselves to probably try to guess how much longer 
into January we will be. 

Li am isonny,) MreCchairman’.* a1) *thoughtaeon 
some reason we were sitting in Toronto and then sitting 
the whole week. So we are not, so only sitting three 
days a week -- see I've been away, it's been nice not 
being here, I've forgotten about all these procedural 
matters. 

It looks like we won't finish until the 
end of January, Mr. Chairman. 

MS. KLEER: Mr. Chairman, one thing I 
wouldylikertovclarifveons Panel avy ii thinksit) was 


raised in the cross-examination on 15, that there might 
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be submissions from the parties concerning the 
amendment procedure and amendments to the Act, and I 
presume those would be legal submissions that would 
occur after the evidence was in, or how do you intend 
to deal with that? 

THE CHAIRMAN: Well, I'm not sure that -- 
are we going to deal with argument at the end of that 
panel or at the end of the case when it would normally 
be dealt with. 

I would think that those kinds of 
submissions would be made at the end of the case. 

Would that not be your understanding, Ms. Kleer? 

MS. KLEER: Well, I guess I'm just 
reading your comments that you had made about -- I will 
just read your comments. And you had said: 

"If you are indicating Panel 17 is the 

place; i.e., the place to deal with that 

issue, we will be content to wait until 
then, but we would want to see 
submissions of various parties concerning 
any such amendment procedure." 

And I just wasn't clear when you wanted 
to hear those submissions. 

THE CHAIRMAN: Well, without reviewing 


that transcript I would have thought that we would 
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proceed in the normal way: We would be examining, 
cross-examining the panel, the other parties would put 
in their case in the normal fashion, and then they 
would put in their submissions for any changes during 
their own case and then we would have arguments and 
submissions at the end after the Ministry's reply 
evidence. 

MR «oc -FREIDINe wRights wAndwot. course;el 
think that seems to me the way I thought it would go 
and, of course, come the end of January when we see the 
terms and conditions from the other parties we will 
have a very clear indication hopefully as to what their 
position is on that particular matter. 

THE CHAIRMAN: And that would assist in 
terms of delineating what the differences are because 
we will have in this case, which is different from 
other cases, all of the parties' terms and conditions 
in at a much earlier stage. 

MS. KLEER: Okay. Thank you. 

THE CHAIRMAN: Now that, Mr. Cassidy, may 
leave you ready to proceed with your first panel 
towards the last week of January or the first week of 
February, and continue on until we are ready to break 
for the negotiating session. 


MR. CASSIDY: Mr. Chairman, Mr. Cosman 
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has advised me he intends address you on this issue on 
Monday in Toronto just briefly in regard to scheduling, 
so I would rather reserve any comments I have about his 
part of the case until he has the benefit of speaking 
to, you? 

THE CHAIRMAN: Okay. 

MR. FREIDIN: In relation to the timing 
then of this witness statement, Mr. Chairman, if I 


might, I would like to speak to the people who have to 


produce -the material upon which we would base the 


witness statement and get back to you, hopefully 
tomorrow, and tell you what our suggestion is as to 
what the reasonable time would be. 

THE CHAIRMAN: All right. There won't be 
the normal time that was allowed for some of the other 
witness statements like 60 or 70 days in advance 
because I think we will be up to that section of the 
evidence more quickly than that. 

We would just like to ensure that the 
other parties have a reasonable opportunity to have 
their experts and counsel review them and formulate 
their positions. 

MR. FREIDIN: I think we will able to 
provide that, and I think that it should be kept in 


mind that there was a lot of evidence on clearcut 
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including the potential effects of clearcuts on 
wildlife. To that extent, the interpretation of an 
actual exercise perhaps will be examined with the 
knowledge of that other evidence, so it's not as if we 
are starting a whole new topic. 

MRS. KOVEN: No, you wouldn't be starting 
a new topic, but if you take the two weeks out for the 
Christmas break, I don't know how many experts will 
look at this clearcut business over the Christmas 
holidays, and if you submitted it next week. You would 
you really only have four weeks for the parties to work 
with. 

MR. FREIDIN: I can tell you, we cannot 
submit it next week. 

MRS .OIKOVEN sy Sv Exactlyegesomtese goingeco 
be a very short time. 

MR .O. FREIDIN:) hat: 'sivcomrect<]> Welde air 
acknowledge that Mrs. Koven, but the other parties do 
have all of the material, the material was originally 
produced as a result of an interrogatory asked by 
Forests for Tomorrow, they have copies of all of the 
maps. 

MRS. KOVEN: And all the interpretations? 

MRUGEREIDIN«R A NO,a no.) note che 


interpretation. Other parties have had access to all 
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of those maps, and all I'm saying is to the extent that 
they might want to have their experts look at that 
material now to get some initial idea of what they 
believe that material shows, that could offset in part 
at least a shortened period for them to actually look 
at the Ministry's interpretation of it. That is all. 

THE CHAIRMAN: Well, we are raising it as 
a possibility of creating some problem, so we would 
like you to have the witness statement out as soon as 
you can. 

MR. FREIDIN: And I am assuming, Mr. 
Chairman, that because of the shortness of time this 
will be a witness statement which will not, and I'm 
suggesting does not have the provision for 
interrogatories. 

THE CHAIRMAN: Well, that would probably 
make sense in that if we are going to deal with the 
evidence orally, we won't have time to go into the 
interrogatory process. So I would suggest that the 
parties can just ask the questions of the witnesses. 

MRE RELDIN ss Thankyou; 

MS... SEABORN: And, Mr. Chairman, I think 
as Mr. Freidin indicated we must remember that this 
witness statement is, in my mind, an answer to an 


interrogatory. 
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MR. CASSIDY: A response to an 
interrogatory. 

MS. SEABORN: This whole thing came about 
as a result of a question Forests for Tomorrow asked. 

THE CHAIRMAN: Right. Okay. Let's 
proceed on then to the scoping of Panel 17. 

The Board has reviewed the statements of 
issue and the witness statement as well as the 
statements of issue put in by the various parties and 
it is evident from those that the parties essentially 
do not require anything to be taken out of the 
statements, and the Ministry is essentially limited to 
a maximum of two days on the direct evidence. 

And you have indicated, Mr. Freidin, that 
you are going to be quite a bit shorter than that, so 
you can proceed with the direct evidence as you see 
fate 

We don't feel though, as a Board, that we 
need a lot of time spent on the economic aspects of the 
industry. We feel we have received from MNR a good 
deal of that information already in previous panels and 
we know that the industry will be spending some time 
time in their case dealing with the same issues. So it 
seems at this stage, from the MNR perspective, to be 


somewhat redundant to spend a lot of time on those 
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issues. 

Now, dealing with specific pararaphs, we 
would like some clarification or some attention to be 
paid to the following suggestions: Paragraph 31, there 
appears to be an underlying assumption that softwood 
supply becomes limited over time. 

MR. CASSIDY: Did you say paragraph 31, 
Mr. Chairman? 

THE CHAIRMAN: Sorry, page 31. 

MR eCASSLD Yay conlvehave (27 heres 

THE CHAIRMAN: Page 31. 

MRE CASSIDY ton’? 

THE CHAIRMAN: Sorry. We would like an 
explanation of why that is so under Alternative "B". 

We can't recall any of the regeneration figures for 
softwood in the evidence so far, and we would like you 
to try and tie together the previous evidence that we 
have heard to provide some support for that assumption. 

Page 48. In effect, you are asking us to 
assume that in terms of timber management in the 
province there are stumpage fees, area charges and 
corporate taxes and these will continue as a reflection 
of the overall activity of the forest sector. Where is 
the evidence that ties these charges into industry 


performance? 


Farr & Associates Reporting, Inc. 


24 


25 


Scoping Session 28805 


And it's our understanding that the rates 
applied for stumpage fees, for example, may be 
historical in origin and don't really change in terms 
of rate, although obviously the amounts collected by 
the province will be affected by the industry 
performance; in other words, if you cut less, you will 
receive less in stumpage fees. 

MR. FREIDIN: That is what you mean then 
in your term ‘industry performance', you mean the 
amount of the actual harvest? 

THE CHAIRMAN: That's right. And we are 
just wondering why these rates are set in a fixed way 
as opposed to fluctuating themselves with industry 
performance. 

I don't know if we are making ourselves 
clear. There may not be an answer for that. 

MR... FREIDIN:. 4 Well @ LL monot that. clear 
but it may be that my advisors are clear. So why don't 
we just leave it at that. If I could have just one 
moment. 

-- Discussion off the record 

MR. FREIDIN: I'm advised, Mr. Chairman, 
that the question we believe is well enough understood 
that we can provide an answer. 


MR. CASSIDY: Well, I look forward to the 
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answer because I don't understand that question: 

MRS. KOVEN: Well, I think the question 
that we have, the confusion first of all is that we 
have gotten to this point in the hearing and we either 
have forgotten or we didn't receive very much 
information about how stumpage fees are set and what 
they are meant to represent in terms of their amounts. 

And the question that interests us now is 
trying to understand your statement that somehow the 
stumpage fees, area charges, corporate tax payments are 
set with the performance of the industry. 

The stumpage fees are some flat rate set 
against the number of trees you cut. Is the only 
fluctuation in the amount that you receive from total 
harvest, or in fact is there any system for fluctuating 
stumpage rates to the value of the tree cut, for 
example, as opposed to the number of trees harvested. 

We don't know the history of stumpage 
rates, we haven't received that evidence. 

THE CHAIRMAN: So in a poor economic 
setting would you be reducing the rates of stumpage, or 
would you be increasing them in a good performance 
year? 

MRS. KOVEN: And that is what the 


statement seems to say too us, if it's fixed to the 
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level of industry; do you accept a lower income or do 
you boost rates? 

MR. FREIDIN: Yeah, okay. 

MR. CASSIDY: Thank you very much I 
appreciate that clarification. 

MRS. KOVEN: I think there was a further 
question related to stumpage; and, that is, if you are 
going to give us some evidence on it, could we have 
some clear figures about the amount of stumpage that is 
collected annually. 

MR. MARTEL: Yes, and the costs of what 
goes on out there to the province, the Treasury in 
terms of how much comes in and how much goes out. 

MRS. KOVEN: The figure you have given us 
in the witness statement 484-million or whatever as 
being the provincial benefit from the industry 
generally doesn't separate out the stumpage fees from 
any other income you receive from the industry, and 
that is an answer we would like to have. 

THE CHAIRMAN: Okay. Page 53. There is 
an indication that silvicultural jobs will be lost if 
there is no work under Alternative B, and our question 
is: How does this translate into numbers? How many 
jobs are we talking about? 


We think we know a little bit about the 


Farr & Associates Reporting, Inc. 


Scoping Session 28808 


type of workforce in that it's generally seasonal, but: 
what size of a workforce are we talking about? You 
indicate that there will be a job loss and we would 
like to try and assess how significant that job loss 
will be under Alternative B if nothing is done in terms 
of regeneration, or requiring silvicultural 
preparation, site preparation that kind of thing. 

Page 54. Alternative C -- 

MR. FREIDIN: What was that? 

THE CHAIRMAN: Sorry. 

MR. FREIDIN: What was the page before? 

THE CHAIRMAN: 53, I believe. 

MRAP PERE LDIN« se <5:2 5 

THE CHAIRMAN: Going to page 54, 
Alternative C. You seem to be making the statement 
that the harvesting of timber standing in no-cut 
reserves is negligible to the amount of wood supply 
and you have to take into account the comparison 
between Alternative B and Alternative C, and this 
appears to be contrary in our view to the position 
taken throughout other parts of the hearing that one 
must look at cutting in reserves if there is no 
legitimate reason for not cutting in the reserves; and, 
that is, there is some evidence before us of, in 


certain cases, the size of reserves can be reduced. 
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That was essentially the rationale for getting rid of 
the donuts around lakes, because some areas can be 
harvested without creating any major environmental 
impacts. 

But that seems contrary to the statement 
that if you harvested all of the reserves it wouldn't 
make very much impact in terms of the amount of wood 
supply available. There seems to be a major 
inconsistency in those statements. 

Another issue we would like you to 
consider is: Have you actually looked at the social 
and economic impacts or dislocation for communities 
where in fact timber management activities have ceased 
as opposed to speculating on what the social and 
economic dislocation costs might be? 

It appears to us - and we know this has 
been done certainly in the mining industry side - that 
where a mine closes and there is a major impact ona 
particular community of a social and economic nature, 
these have probably been documented in the past; but 
have you done the same with respect to ceasing timber 
management activities and their effect of a social and 
economic nature on a particular SchaaNRaeee 

There must be communities that have been 


impacted in the past in that way and have you studied 
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them; and, if so, what are the results of those 
studies? It seemed that Ms. Coke's evidence was more 
on the predictive or speculative side of what might 
happen should those kinds of activities cease as 
opposed to any empirical fact. 

Okay. We would like you to give some 
consideration, without reviewing all of the evidence we 
have already heard, to the question or the statement on 
page 95 that seems to indicate that timber management 
plans attempt to mitigate the impacts of timber 
management activities on wildlife and, in some cases, 
there are positive effects. We would like some further 
explanation as to how these activities improve what 
might have occurred in nature without those activities. 

We are not saying there can't be 
improvements or anything like that, but we would like 
perhaps a further explanation of how the plans and 
their mitigative components in effect are better than 
what occurs in nature without these activities. 

Now, on page 121 Mr. Bisschop talks about 
amending procedures with respect to the Class 
Environmental Assessment and we would like to know how 
this fits into the amending procedures to the 
individual timber management plans. 


In other words, we would like to know 
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whether or not that by amending a series of timber 
management plans - and we don't want a review of the 
types of amendments whether they're administrative, et 
cetera, under the plans - but by taking a series of 
plans and amending the plans, is the result an 
avoidance of amending the Class EA, or where do you get 
to the cut-off point where you decide that there seems 
to be a recurring problem in some plans out there that 
require amendment and perhaps what we should do is 
amend the Class EA instead of avoiding amending the 
Class EA by consistently amending the individual plans? 

And, again, we are talking in the Class 
EA of recurring activities and we are talking in the 
individual plans of recurring amendments. 

MR. FREIDIN: Could you perhaps provide 
an example of what you had in mind? I'm assuming, 
listening to you, that it's the same sort of activity 
in the same sort of circumstances always ending up 
having an amendment? 

THE CHAIRMAN: That's right. What we are 
Saying, if there is a commonality problem that seems to 
arise that requires amendment in the individual plans, 
do you reach a stage where you decide that really the 
Class EA should be amended. 


We shouldn't have to go through these 
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individual plan amendments, what we really should be 
looking at is amending a provision in the Class EA so 
that those kinds of individual amendments are no longer 
required. 

Conversely the question is: Can you 
avoid a Class EA type of amendment by going through a 
series of individual plan amendments? Is it a method 
of avoiding the legislation in terms of amending the 
Class EA and relying on your own amending formulas 
Within the Ministry for amending the individual plans? 

Does that help? 

MR. FREIDIN: I think I understand, yes. 

THE CHAIRMAN: Okay. All right. That is 
the sum and substance of our comments on the Ministry's 
statement of evidence. Those are the areas that the 
Board is interested in; I'm sure some of those areas 
are also of interest to some of the parties. 

We don't have any real problems with the 
statements of issues put in by the various parties 
because we feel that most of the areas that they wish 
to cross-examine on are certainly relevant to the 
evidence to be put forward in this panel. 

With one small exception, Mr. Hanna, and 
it's not that we have difficulties with the relevancy 


of some of the areas you indicated you would 
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cross-examine on, but we do have some problem with the 
generalized nature of some of your areas which we feel 
would be almost impossible to answer without 
essentially writing a book about each and every one of 
them and we are thinking of the specific pararaphs 3, 
fee Sfeand 14). 

Well, for instance, paragraph 7 and 8: 
What changes in the overall welfare of the people of 
Ontario will arise from each alternative to? 

Now, think about a party being required 
to answer that kind of question. We feel it is too 
unfocused, too generalized, and would not be able to be 
answered in sufficient particularity to be of a lot of 
value. 

The same, for instance, with the forest 
production policy which is not in effect yet, the 
revised one. You are saying: How will changes in the 
forest production policy affect the evaluation of 
alternatives to. Well, until you know what the changes 
in.the. forest, productionspolicveane ,showsdo vourge: 
around to evaluating what the impacts will be. 

MR. HANNA: Perhaps, Mr. Chairman, if I 
could respond specifically to that one, I will try and 
deal with paragraph 7 in a moment. 


THE CHAIRMAN: Okay. 
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MR. HANNA: The reason I raised that is 
the fact that the forest production policy, as I 
understand, was originally expected to be tabled I 
believe in mid-1988 and I believe I can provide 
documentation that has been provided to that end. My 
expectation was, therefore, that this document is 
imminent and given my expectation of that, that was the 
reason for this line of questioning. 

I certainly appreciate what the Board is 
saying, if that document is not imminent we are into a 
strictly hypothetical situation and I can see the 
Board's concern that that would be essentially an 
unanswerable question. It was my expectation that that 
was imminent. 

So if the answer is it's not in, then we 
are not sufficiently focused -- 

THE CHAIRMAN: Well, our understanding 
was it may be as late as 1991. What is the Ministry's 
understanding of when that is going to be forthcoming? 

MR. FREIDIN: I can't give you an exact 
date. I know that the original timetable -- they're 
not on the original timetable and they're certainly not 
going to be ready for the purposes of Panel 17, so... 

MR. HANNA: Well, Mr. Chairman, perhaps 


to expedite this, if that is the case, I certainly 


Farr & Associates Reporting, Inc. 


24 


25 


Scoping Session 28815 


appreciate what you are saying. I think the line of 
questioning I would ask would be very brief; and, that 
is, simply the relationship between the forest 
production policy and the assessment process. 

Obviously we can't go through a complete 
analysis of all the possible permutations and 
combinations since it would not be possible, and I 
certainly agree and concur with the Board in that 
respect. 

With respect to paragraph 7, perhaps the 
difficulty here is the term welfare. The reason I use 
that term - and perhaps this is my problem being a 
technical expert also - is that had very specific 
meaning to me; and, that is, that classical 
socio-economic measures such as which are what I would 
call market measures in terms of economic impact, et 
cetera, often do not capture the non-traded type of 
impacts in terms of socio-economic and that is usually 
what's referred to in that technical sphere of 
literature as welfare, which is not welfare perhaps in 
the context the Board was thinking of, and it's really 
a very specific technical term in terms of 
socio-economic evaluation, It was from that point of 
view that that phrase was used in that particular 


context. 
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I can appreciate if we are looking at it 
in terms of the social welfare of society, in that 
broad context of that word, that obviously would not be 
appropriate, it would be much too broad a question. 

THE CHAIRMAN: Well, for instance, in 
taking an alternative such as doing no regeneration 
whatsoever, doing nothing, the nil alternative, is it 
very practical to try and look at what the overall 
welfare of the people will be arising from exercising 
that alternative? I mean, it is nice in a theoretical 
sense to’ -= 

MR. HANNA: Without stepping over the 
line I'm trying to perhaps give my own technical 
Opinion tonsit.) = le wouldUsay yes ,“sir= 

I think the difficulty we are having 
here - I can understand the question the Board is 
bringing forward - we are talking about welfare and 
sort of looking at a very broad and generalized way, I 
can understand that that would be a very difficult and 
relatively meaningless type of line of enquiry. 

If we are looking at welfare as being a 
very specific technical term dealing with those 
non-market goods that are not necessarily captured in 
the type of analysis that's brought forward in the 


assessment or in the assessment of alternatives that is 
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presented here, then I think that line of enquiry has 
some benefit. 

THE CHAIRMAN: Well, I don't know if the 
Ministry appreciates what is meant in terms of Mr. 
Hanna's purported line of questioning, but the Board 
certainty doesn't. And I don't know, Mr. Freidin, how 
you would respond to that. And what we are trying to 
narrow down here is to see whether or not you intend to 
respond to that. 

MR. LEREIDIN :¢ Welds stor be- quite® frank, ee 
don't understand what is meant by it. I agree that it 
seems broad and the suggestion or the clarification 
made by Mr. Hanna I don't completely understand, but it 
seems to me that it is not reducing the scope 
considerably as we have the same problem as to the 
broadness of the issue being raised. 

I have difficulty knowing whether any of 
the witnesses on Panel 17 could respond because I still 
really don't understand exactly what it is that Mr. 
Hanna is driving at. 

MR. HANNA: Well, Mr. Chairman, I am sure 
you can appreciate I am in a difficult situation of the 
age old problem I face in this hearing of trying to 
present my case through cross-examination. 


THE CHAIRMAN: Well, that's the point. 
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MR. HANNA: That's the problem. 

THE CHAIRMAN: I don't think you should 
be presenting your case through cross-examination. 

MR. HANNA: Right, and I understand the 
concern of the Board in that respect. By the same 
token, I think it is legitimate to ask these witnesses 
that will be coming forward in this panel to have a 
look at that, have a look at it from that point of view 
and if it is simply a matter of we don't understand 
what you are saying and, no, we haven't, then -- 

MR. FREIDIN: Tell us what it is that you 
are suggesting that they may have looked at or should 
have looked at so they can know in advance whether 
their response to you will be; yes, no, or a qualified 
answer? 

MR. HANNA: Mr. Chairman -- 

MR. FREIDIN: I would like to know, and I 
am sure my witnesses would like to know what it is that 
you are asking them about. 

THE CHAIRMAN: Without worrying about the 
fact that you might be indicating what your side of the 
case will be, go ahead and tell us what you are looking 
for so biel these witnesses can prepare for your 
questions. 


There is no sense in surprising them at 
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the time and it won't be helpful to you if they don't 
understand at that time what you are driving at, 
because they probably won't be able to answer it in the 
context you want it answered. 

MR. HANNA: I appreciate that, Mr. 
Chairman, and I think it is in respect to that that we 
brought it to the Board at this time, to avoid that 
sort of surprise. 

What I would suggest, rather than being 
sworn in at this time and providing the technical 
evidence in terms of the way that I perceive this, can 
I suggest to the Board that I speak to Mr. Clark or one 
of the witnesses and I will undertake through that 
forum to try to explain to them what I am getting at 
and provide them with that clarification. 

THE CHAIRMAN: Okay. Mr. Freidin, why 
doesn't Mr. Hanna have a conversation with you and try 
to indicate to you what he wants answered. 

MR. FREIDIN: Mr. Chairman, I would 
rather that it be done here so I know now. It is 
difficult enough to schedule all of these meetings. 
There are other people here who would like to know what 
the answer is so they can determine whether they are 
interested in the subject matter, and I am not ina 


position to be communicating to other parties what this 
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discussion were. 

THE CHAIRMAN: Okay. Mr. Hanna, without 
having to swear you in and to give evidence or 
anything, can you not just put it forward as a simple 
explanation of what you want, and then we will allow 
you the liberty later on in your own case of proving 
whatever position you would like clarified-- 

MR. HANNA: Thank you for that liberty. 

THE CHAIRMAN: --in terms of your own 
witnesses or in terms of yourself, if you are going to 
end up being a witness as well. 

MR. HANNA: Well, I think given that I 
have now undertaken to go by the Code of Practice, I 
think I have committed myself not to be a witness, so I 
think that will be the situation, Mr. Chairman. 

The matter relates back to the question 
that we had of Mr. Clark in Panel 11 dealing with the 
matter of consumer surplus and we were talking about 
the estimation of the value in socio-economic terms of 
those matters that are not reflected in normal market 
transactions; in other words, buying and selling goods. 

There is extensive economic literature, 
socio-economic literature looking at what the value is 
and I will give you a specific example, and one that is 


somewhat topical, the Temagami situation, the old 


Farr & Associates Reporting, Inc. 


24 


25 


Scoping Session 28821 


growth forest in maintaining those for - how should I 
say - their values other than wood in terms of, if 
nothing else, the aesthetic values that those might 
have available to the public. 

And that is usually determined with a 
whole school of training in terms of what's called 
welfare economics and it is not in terms of giving 
welfare payments to people, it is dealing with what is 
called welfare economics, looking at estimating these 
non-market goods in terms of their socio-economic 
value. 

When I asked this question in terms of 
the welfare of the people, I am looking at what is the 
value both of the managed forest and non-managed forest 
in those terms and whether that type of assessment has 
been done. 

So I don't know whether that clarifies 
it. I realize it is a very technical subject and I am 
really not obviously prepared to take half an hour -- 

THE CHAIRMAN: So what do you do, do you 
end up with a number at the end of all this? 

MR. HANNA: Usually you end up with some 
sort of quantitative estimate and it is also associated 
with usually a matter such as distribution of 


benefit -- the parties that are going to benefit and 
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not benefit by it, all the various social issues that 
go along with that. 

But it is part of the socio-economic 
assessment that will be undertaken where you are 
dealing with both market and non-market goods. 

THE CHAIRMAN: And I take it that your 
questions will be asking the panel: Have you done it; 
if so, what are the results. If you haven't done it, 
then I guess that ends the questioning on that topic 
with that panel and you will leave it to your own side 
of the case to indicate what should have been done. 

MR. HANNA: I will look at the 
transcripts and try and use those questions in my 
cross-examination, Mr. Chairman. 

THE CHAIRMAN: Does that help you out, 
Mr. Freidin? 

MRT Ee REL DIN. 1 ese. 

THE CHAIRMAN: OkKay. 

MR. HANNA: Perhaps just one other 
paragraph there, Mr. Chairman. 

THE CHAIRMAN: The other paragraph was 14 
and we are wondering where you were going in terms of: 
How do the requirements for a Class EA differ from 
those from an individual EA. 


What we have before us is the Class EA. 
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We are not assessing something on an individual basis 
here and the supplementary question: Is the role of a 
Class EA different from that of an environmental 
assessment for an individual undertaking, and I think 
that's self-evident in terms of the purpose and utility 
of going through a Class EA approach. 

As the Board understands it, to be quite 
simple, it is to avoid having to go through an 
individual assessment on each and every activity which 
was approved under the Class EA. I think it is as 
simple as that. 

MR. HANNA: Yes. I think it is a matter 
of, in this particular paragraph there is reference to 
what is viewed as being the key elements in the Class 
EA. Paragraph 14, it goes through and says: 

"This will provide a planning process 

which applies to all projects. The 

planning process addresses matters such 
as consideration and analysis of 
alternatives, public consultation..." 

And I guess the -- 

THE CHAIRMAN: But regardless of whether 
it is a Class EA or an individual EA you are still 
bound by the legislation; aren't you, you are still 


bound by Section 5(3)? 
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MR. HANNA: No question about that, Mr. 
Chairman. I don't think -- there is no question at all 
in that respect. 

I think the point is, is that with the 
Class EA we are talking about which elements are 
treated generically and which elements should be 
treated specifically. The timber management plan will 
deal with those issues that are specific, the Class EA 
will deal with matters that are generic. Just to give 
you an example, the matter of alternatives to. 

It's my understanding that one of the 
reasons we are going through this Class EA process is 
so we don't have to go back through each timber 
management plan and undertake alternatives to analysis. 

And this particular paragraph is making 
suggestions as to what elements shall be dealt with in 
this particular process, this hearing process; and the 
reason for this line of questioning, it flows out of an 
issue that I was going to address with the Board in 
this particular case, and that is something regarding 
the purpose that's still under consideration by the 
parties at the present time and... 

THE CHAIRMAN: What do you mean the 
purpose? Are we going back to the forest estate and 


timber management planning? 
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MR. HANNA: No, Mr. Chairman. In Panel 
15 I believe there was a matter raised whether or not 
the Board had the scope authority to modify the purpose 
of the undertaking, and I believe at that time 
direction was given particularly to myself to provide 
some sort of commentary to that on the parties and see 
if we can get a resolution of that outside of the 
hearing. 

THE CHAIRMAN: Well, I think we better 
review the transcripts as to what the Board indicated 
at that time before we respond now. 

MR. HANNA: Mr. Chairman, for the benefit 
of the Board, I have that reference and if you wish I 
can provide that. I don't have that right at this 
time, but I will certainly make the reference available 
to the Board to assist you in finding that. 

THE CHAIRMAN: Okay. 

MR. HANNA: But the question that I am 
raising here is: When we are looking at this 
assessment of alternatives to - well, the evidence of 
this panel - what in fact is on the table that is being 
evaluated through this assessment. 

It is my understanding that as a result 
of this panel's evidence, presuming that the Board does 


accept it, a decision will be made in terms of whether 
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the proposed undertaking is the preferred alternative. 
That's one of the purposes I see of this particular 
panel's evidence. Also I believe, and in fact it is 
actually mentioned in the Class EA itself, I can give 
YOu ses 

MR CASSIDY<:" Whileshewrts looking *for 
that; Mr. sChaarman, Lethink =. can=provide you “with that 
transcript reference that Mr. Hanna provided me 
earlier. 

I have not confirmed this, but he told me 
it was Volume 150, page 25849 and he also provided 150, 
page 25859. I have not confirmed that, but that's what 
he told me earlier. 

MR. HANNA: Thank you, Mr. Cassidy. 

I'm looking at page 16 of the Class EA 
and I'm reading from lines 32, it says: 

"Furthermore, the class environmental 

assessment approach has the added 

advantage of allowing matters such 

as the purpose of the undertaking, the 

rationale for the undertaking and 

alternatives to the undertaking, which 

are the same for all management units, to 

be dealt with on a generic basis." 


And I believe that paragraph 14 is also 
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trying to deal with that issue also. And the purpose 
of the question or this line of enquiry that we are 
suggesting for paragraph 14 is to explore which 
elements should be part of this assessment in terms of 
the rationale and alternatives to and which parts 
should be dealt with on an individual plan basis. So 
that's the line of enquiry that we are looking at. 

MR. .FREIDIN:. Mr. Chairman, sif Ll might; 
think I would ask you during a break this evening to 
look at the transcript references that Mr. Hanna 
referred to so that you could come back and hear 
submissions, first of all, to indicate whether you wish 
to entertain this question that Mr. Hanna has raised 
because, if you do, then I have a suggestion as to when 
and where and how that issue might most appropriately 
be dealt with; it certainly would not include the 
suggestion that it be dealt with this evening. 

I do not accept the interpretation that 
Mr. Hanna has put on that phrase that he has cited. I 
would leave to argument what that particular clause 
means, I just don't accept Mr. Hanna's interpretation 
of the implication of what that statement is. 

I don't in any way accept the suggestion 
that the Ministry is suggesting that the purpose is 


something that the Board that can change; the purpose 
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is something that the proponent identifies and, in my 
respectful submission, it will be my respectful 
submission, if this matter does get to legal 
submissions, it will be that the Board has no 
jurisdiction to change the purpose. 

THE CHAIRMAN: All right. You are going 
to rely, I take it, on the Court of Appeal decision in 
the first Hydro Southwest case? 

MRio “FREIDIN:*© “I will “rely “on a number of 
cases and I would probably more strongly rely on 
statutory interpretation. 

MR. HANNA: Mr. Chairman, just for the 
clarification of the Board. It was my understanding as 
a result of the original discussion, when this matter 
came up that I was instructed to try to deal with this 
among the parties before we brought it before the Board 
and that's the reason why I have not forwarded that 
correspondence to the Board, but it certainly sounds 
like we are not going to be able to deal with it 
outside of the hearing and, therefore, I am certainly 
prepared to forward to you at least the submission that 
has been circulated to the parties so far. 

THE CHAIRMAN: I think what we will do is 
we will follow Mr. Freidin's suggestion, we will review 


the transcript to reacquaint ourselves with the issue, 
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it has been some time; secondly, if there is 
disagreement between yourself and Mr. Freidin on that 
issue, then we will probably require formal submissions 
from the parties. 

And the reason is, is that this is a 
fairly important jurisdictional question which, 
frankly, we should probably get to soon as opposed to 
the end of the case when, depending on how we would 
decide it at that point, it is too late in terms of the 
evidence. So that it is one that should be decided 
fairly soon up front. 

MR. HANNA: I believe those were your 


words from the last time, and I certainly concur with 


‘that, Mr. Chairman. 


THE CHAIRMAN: Right. I can't remember 
my words, but I probably felt the same then as I feel 
now, it is something we should deal with soon. 
---Discussion off the record 

THE CHAIRMAN: Okay. Apart from that, 
Mr. Hanna, we don't have any further comments on your 
statement of issues and we will probably get to this 
other matter you just raised prior to having to deal 
With Panel 17 formally, in any event. 

Do you have anything further, Mr. 


Freidin? 
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MR. FREIDIN: Yes. I have some questions 
I would like to have clarified, as has been the 
practice in the other sessions, but perhaps I should 
bring to the Board's attention a position of the 
Ministry of Natural Resources on a legal matter which, 
in my view, does have ramifications for the scope of 
the evidence and the cross-examination of Panel 17. 

I refer specifically to the statements of 
issue filed by the Nishnawbe-Aski Nation and Grand 
Council Treaty No. 3. In their statements of issue 
they have raised questions, and perhaps I could refer 
you to Nishnawbe-Aski Nation, it is basically one 
paragraph that they refer to and that's paragraph 3 
where they raise the question as to why the issue of 
allocation or licensing is not being addressed by the 
proponent. 

You will note that paragraph 3, the 
reference says: 

"The activities of the undertaking as 

proposed by MNR do not include the 

activity of allocation of the resource. 

Allocation is, however, an important part 

of the management system particularly for 

native communities which rely upon the 


forest for such things as saw logs and 


Farr & Associates Reporting, Inc. 


Scoping Session 28831 


fuelwood." 

Similar issues have been raised by Treaty 
No. 3 when they refer to alternatives or why things 
such as privately owned forests have not been 
considered, smaller sized management agreements, and a 
number of other matters which I could identify more 
specifically but all which fall, in my respectful 
submission, into the category of allocation or 
licensing. 

I have advised Mr. Colborne that I was 
going to raise this matter just before we began - and I 
am not suggesting that we deal with this matter today, 
for reasons I will indicate in a moment - but I can in 
a very brief way indicate to you that the Ministry's 
position is that the Board does not have the 
jurisdiction to deal with the issue of allocation of 
licensing. That submission is based on Ontario 
regulation 205 for '87 promulgated pursuant to the 
Environmental Assessment Act, Section 9. 

THE CHAIRMAN: Just a second, Ontario reg 
what? 

MR..oFRETDINes 42051 for 4877 9Sectionggrana 
I will just read it to you, it is very short. 

"The undertaking of making a loan, giving 


a grant, giving a guarantee of debts or 
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issuing or granting a license, permit, 

approval, permission or consent is exempt 

from the provisions of subsection 5, 

subparagraph 1 of the Act." 

I will file the regulation or the 
appropriate portion of that regulation with you. I 
will provide that to you. I also don't always find 
comfort in documents issued by the Environmental 
Assessment Branch -- 

THE CHAIRMAN: Just going back to that 
discussion you had just for a moment. In your view, if 
you are indicating that the Board does not have the 
jurisdiction to deal with licensing, issuing permits, 
et cetera, for allocation of the resources, what about 
the converse of that; does the Board have the 
jurisdiction to prevent the issuance of a licence or 
permit? 


MR. FREIDIN: My respectful submission is 


“that it does not. 


THE CHAIRMAN: And if it feels on 
environmental grounds within the area of the 
undertaking that certain activities should not take 
place in a particular location or locale, are you 
suggesting that the Board could not as part of its 


approval indicate that in its view, because of the 
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environmental impacts that it envisages with respect to 
a certain activity, whether it is the construction of a 
road or harvesting or something like that, it should 
not be allowed in this place, you are saying we do not 
have that jurisdiction? 

MR. FREIDIN: No, I'm not saying that. 
I'm saying that the Environmental Assessment Act 
contemplates the review of activities, in particular 
this environmental assessment is in fact asking for 
approval of the activity of timber management as 
defined, that this Board can -- 

THE CHAIRMAN: What follow those 
activities in timber management, the basic four. 

MR. FREIDIN: The basic four. 

THE CHAIRMAN: Harvesting, access, et 
cetera. 

MR.SEREIDINeS Rightee@eelioysougtind thac 
some activity out there in the forest should not take 
place for environmental reasons-- 

THE CHAIRMAN: Right. 

MR. FREIDIN: --then you can say so and 
so state in a term or condition. 

THE CHAIRMAN: Right. 

MR. FREIDIN: That will have an effect-- 


THE CHAIRMAN: Well, that will have an 
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effects-— 

MR. FREIDIN: --on what a licensee might 
be able to do. 

THE CHAIRMAN: Right. 

MR. FREIDIN: The issue which has been 
raised, as I understand it, by Nishnawbe-Aski Nation 
and Treaty No. 3 is: Who should be allowed to have the 
licence, who should reap the benefits and in what 
quantity and in what distribution. 

THE CHAIRMAN: All right. 

MR. FREIDIN: As a result of those 
undertakings. That is a clear distinction. So my 
answer to your second question is no, you are not 
restricted. 

I was going to also provide to you a copy 
of an October, 1976 EA update issued by the Ministry of 
the Environment which basically is an interpretation 
bulletin which comments in part -- or comments on the 
regulation of the predecessor of the regulation and the 
Same section, Section 9. 

And agains lewall + justrread it etotyou. 

It repeats the section, it says: 
"The general intention is not to regulate 
these activities; i.e., the granting of a 


licence, et cetera, but rather to apply 
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the Act to the undertakings which they 

facilitate. If such undertakings are 

environmentally significant..." sol 
think that answers both of the questions you have 
asked. 

"Exceptions to this general policy 

will be dealt with as that they arise by 

means of further regulations." 

Now, I raise this matter now, Mr. 
Chairman, Mr. Colborne has indicated expectedly that he 
has concern about the position to be taken or at least 
he wishes to consider the position being taken. 

I agree that time should be provided. My 
arguments basically are probably no more or no less 
than what I have already given you. I'm going to 
provide copies of the documents that I have preferred 
to to the other parties and if the matter is to be 
dealt with I would suggest, subject to the availability 
of all counsel that would like to make submissions on 
this, to be dealt with next Friday. 

But, again, I have not raised this matter 
specifically with all counsel, I don't know whether 
they are all available. It's an issue which obviously 
could have some ramifications regarding the proper 


scope of the evidence in Panel No. 17 and particularly 
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the cross-examination in Panel No. 17. 

So I will provide copies of those 
documents to the Board and to the other parties. I 
leave it to you as to whether -- those are my 
suggestions how to deal with the matter. If you want 
to hear some submissions or comments from other parties 
on how that would best be dealt with, I leave that to 
you. 

THE CHAIRMAN: Well, I think essentially 
the first thing you should do is distribute the 
material that you are intending to distribute, the 
other parties can then advise the Board whether they 
want to formally raise it as an issue. 

It may well be after they have seen your 
material that they will concede the point; if not, then 
it will have to be argued before us and we will settle 
weg 

As to the date of settling it on the 8th, 
I'm not sure about that. The Board I think, speaking 
for myself, has made some other commitments on that 
date since we are not going to be sitting with Dean 
Baskerville that particular day. 

It probably is an issue that can be dealt 
with not at great length and perhaps in the evening of 


one of the sessions in the near future. “I don’t 
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anticipate with Dean Baskerville starting I believe at 
nine o'clock in the morning we are going to be going 
beyond five per day, and it may be that we can deal on 
one of those days in Toronto for a half hour or 
something following one of those sessions. 

MR. FREIDIN: Fine. 

THE CHAIRMAN: If it's necessary. 

MR. FREIDIN: Well, then perhaps -- 

MS. KLEER: Can I seek clarification. So 
then you are suggesting that if it can be dealt 
beforehand by agreeing. 

THE -CHATRMANsee Yes LE vyourgets the 
Material and you are persuaded by Mr. Freidin's powers 
of persuasion that his position is correct, then 
obviously there is nothing for us to decide. 

MS. KLEER: OkKay. 

THE CHAIRMAN: If the converse is true, 
then we will have to set a time. Okay. 

MS. KLEER: Thank you. 

MR. FREIDIN: Mr. Chairman, I will just 
provide this material to you. I don't think it needs 
an exhibit number. If we have to argue the matter, 
then perhaps that would be appropriate. (handed) 

THE CHAIRMAN: Okay. The Board at some 


time also owes the parties a ruling or direction 
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regarding the jurisdiction of the Board to amend 
documents that you will recall we argued, or 
submissions were made before the Board a few days ago. 
We will be forthcoming with that ruling in the near 
future, so that you can prepare your conditions of 
approval accordingly. 

Do you have anything further, Mr. 
Freidin? 

MR. FREIDIN: Yes. In relation to OFAH, 
paragraph No. 4, they ask: Are there other reasonable 
formulations of the do nothing alternative. 

I would like to be quite frank. I do not 
understand the question and I would ask Mr. Hanna: Are 
there other reasonable formulations that you believe 
should have been considered and evaluated and, if so, 
could you advise us what they are so that we can 
consider our evidence in relation to them. 

THE CHAIRMAN: Well, do nothing to the 
Board meant nothing, but maybe it means something else. 

MRS FREIDIN: I would like that 
clarification, LoeelecOouLd. 

MR. HANNA: Mr. Chairman, again we are 
entering into a field of basically environmental 
planning and what the do nothing alternative is 


designed to deal with. By the do nothing, in this 
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particular case, is if the Board did not approve the 
undertaking, what the consequences might be. 

THE CHAIRMAN: Well, if the Board did not 
approve the undertaking, as the Board understands what 
has occurred, all of the activities are being carried 
on pursuant to an exemption, that exemption is awaiting 
a decision of the Board. 

Presuming that the Board denied approval 
to the application, without spending a lot of time 
thinking about it, it would seem to the Board that the 
activities would no longer be legal and could not be 
carried on and the government presumably would be faced 
with an interesting impasse for which it likely would 
probably try to address either with a further exemption 
or some further disposition, either referring it to 
another board for another hearing or whatever. 

There are, of course, appeal mechanisms 
from this Board's decision to Cabinet and, of course, 
the Cabinet can deal with it as they see fit as well, 
but presumably that is the alternatives. 

If the Board denies the application 
instantaneously, in the Board's understanding, all 
activities cease until something else happens; either 
there is a reversal of the Board decision, there is a 


further exemption, or the government takes further 
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action to satuee that activities can carry on in some 

form. But the Board would be finished with it once it 
renders its decision, and the problems emanating from 

that decision fall on others to resolve. 

MR. HANNA: Certainly I appreciate the 
consequences in the way you have described them, Mr. 
Chairman. 

THE CHAIRMAN: Mr. Freidin, I haven't 
given this a lot of thought, that is just an 
off-the-cuff opinion on the way this application has 
been structured before this Board. On reflection that 
may not be the case, but that is my off-the-cuff 
assessment. 

MR. FREIDIN: Well, Mr. Chairman, I think 
that the jurisprudence in relation to environmental 
assessment has indicated that the proponent should 
indicate the consequences of the null alternative which 
is the undertaking just doesn't take place, and we have 
done that, and we have done that at a level and with a 
level of detail which we think is sufficient having 
regard to the reason you have to have a null 
alternative in the first place. 

I hear Mr. Hanna saying that it's the 
null alternative from an environmental planning point 


of view, and am I to understand now that he is saying 
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that there should be a null alternative other than the 


‘null alternative referred to in the jurisprudence, the 


legal kind of null alternative which proponents should 
deal with and, if so, perhaps he could give me just 
some idea of what that -- I still don't understand if 
there is a difference and whether I should be concerned 
about figuring out what my answer to this question is. 

THE CHAIRMAN: No, I understood -- 
forgive me, Mr. Freidin, but I understood what he meant 
was-- 

MR. CASSIDY: The no can do alternative. 

THE CHAIRMAN: --you have dealt with the 
alternatives in terms of the activities of doing 
nothing, but his concern was: What happens if the 
application itself is denied. 

MRE. ERELTDIN pe Oho wells] 

THE CHAIRMAN: That is the one I tried to 
address very briefly and superficially. Is that not 
what you just stated to us, Mr. Hanna? 

MR. HANNA: Yes, Mr. Chairman. I guess 
the situation in my understanding, again I'm not going 
from -- I appreciate the jurisprudence, Mr. Freidin 
probably appreciates much better than I, but I have 
some knowledge of that. It was not from that point of 


view that I was coming from it; it was from the point 


Farr & Associates Reporting, Inc. 


Scoping Session 28842 


of view, as I understand it, I'm coming at it froma 
planning perspective. One of the considerations the 
Board would like, I believe, to consider in its 
decision is: If you don't give approval to the 
undertaking, what are the consequences of that denial 
insterms of the —— 

THE CHAIRMAN: We don't deal with that. 

MR. MARTEL: It doesn't say that. 

MS. SEABORN: Yes. Mr. Chairman, perhaps 
I can help. As I see it, it would be a decision of the 
Minister of the Environment. At that stage the Board 
would come forward with a decision that would say: We 
do not approve this undertaking, the Minister of the 
Environment can recommend to Cabinet that that decision 
be accepted and then make the hard decision as to 
whether or not the activities can continue under an 
exemption order or whether all timber management 
activities have to cease in the area of the 
undertaking. 

THE CHAIRMAN: But the only thing I was 
saying and adding to that, Ms. Seaborn, is my 
recollection of the way the exemption order was framed 
that upon a decision of this Board the exemption order 
is no longer effective. 


MS. SEABORN: That may be true. 
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THE CHAIRMAN: And if the decision of the 
Board is denial, there is no approval under the 
exemption order to carry on. 

MS. SEABORN: That's correct. 

THE CHAIRMAN: There would have to be a 
further exemption order or further action on the part 
of the Minister or Cabinet. 

MS. SEABORN: That was my only point, 
that the Minister of the Environment would then at that 
stage have to decide whether to issue a new exemption 
order or activities would be permitted. 

MR. HANNA: I appreciate that. 

THE CHAIRMAN: And again, Mr. Hanna, the 
Board does not consider the hereafter, in the sense 
that the Board will render its decision on the evidence 
based on what it considers appropriate to do on the 
evidence; if what it considers appropriate to do is to 
deny the application, then -- 

MR. CASSIDY: It sounds to me like we 
should have Mr. Bradley take the witness stand to 
discuss the hearing. 

THE CHAIRMAN: Then what happens after 
that is out of our hands, it's in the hands of others. 

MR. CASSIDY: Call Mr. Bradley. 


MR. HANNA: I can certainly understand 
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the point that is being made here by my other friends 
here and yourself, Mr. Chairman. The point is because 
it's a Class EA it's a slightly different type of 
context, in my view; and, that is, that you can perhaps 
not approve of the planning process, and this comes 
back to this question of what is the undertaking, what 
is the Board being asked to approve, and the question 
is: Is the Board being asked to approve every timber 
management plan in this province, or is the Board being 
asked to approve the planning process. 

It's a very different type of approval 
than the Board would be faced with in an individual EA. 
In an individual EA, I concur fully with what you have 
said, that you would say: You cannot go forward with 
forest management any longer or timber management any 
longer in this province, you can no longer harvest, 
access, renew or tend the forest, everything stops; 
but because this is a Class Environmental Assessment, 
is that in fact what this Board is being asked to 
approve, or is this Board in fact being asked to 
approve a planning process? 

MR. FREIDIN: Let me answer that. 

Clearly and unequivocally the Ministry of Natural 
Resources is asking for approval of the undertaking of 


timber management; i.e., the activities of access, 
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harvest, renewal and maintenance. It is customary in 
class environmental Assessments that the proponent put 
forward a planning process in relation to those 
activities; we have done that. We anticipate that the 
terms and conditions will address what the essential 
ingredients of that planning process should be. 

We are not asking for approval in the 
same sense of the planning process. 

THE CHAIRMAN: State that last line 
again; you are not asking for approval of the planning 
process...? 

MR. FREIDIN: We are asking for approval 
to carry out the activities. 

THE CHAIRMAN: Right. 

MR. FREIDIN:.. We haves to.---— 

THE CHAIRMAN: In terms of a planning 
process; is that not correct? 

MR. FREIDIN: No. Well, I‘m not sure 
what you mean by ‘in terms of a planning process'. We 
have to, as the proponent in a class environmental 
assessment, in order to get approval for the 
activities - that is what the approval is for - we have 
to put forward a planning process which will be used in 
planning for those activities. 


THE CHAIRMAN: Which will be the 
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individual timber management plans in various units; is 
that not right? 

MR. FREIDIN: The planning process that 
Will be used to prepare the individual timber 
management plans exactly. 

THE CHAIRMAN: Right. 

MR. FREIDIN: So to the extent that we 
are putting forward our suggestion as to what a 
reasonable planning process should be, realizing that 
the Board will impose the essential ingredients in 
terms or conditions, I suppose in that vein one might 
say that we are seeking approval. 

THE CHAIRMAN: Right. And that we are 
not approving any plans to date that have already 
received approval, nor in the future would we be 
approving any individual plans that might be put 
forward; those plans will have to conform with the 
elements of approval outlined in the Class EA. 

MR CM ERELDINe That= 1s correct. And the 
timber management plans that are prepared will in fact 
be -- the activities approved in them will take place 
in accordance with your approval, save and except for 
those areas which become the subject matter of a 
bump-up and all the ramifications of that. 


THE CHAIRMAN: And that will require a 
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separate EA, et cetera, et cetera. 

MR. HANNA: Well, Mr. Chairman, my 
understanding of having currently been involved with 
the class environmental assessment for municipal 
projects, in fact what is happening in that particular 
Class EA is that individual projects have come forward, 
environmental study reports, the terminology that is 
used within that particular environmental assessment, 
those are brought forward and on the basis of that it 
is decided whether or not to carry forward with that 
activity. That's the planning process that's been 
developed in that exercise. 

In this respect, the reason I raise this 
particular question was that, what are the consequences 
of that do nothing alternative if this planning process 
is not being approved? 

In other words, if the Board doesn't 
approve this planning process, what would be the 
consequences. And I think that in this context I see 
the Board then being able to evaluate the advantages 
and disadvantages. 

THE CHAIRMAN: Well, I think I went back 
to that, I think I have already explained that. As the 
Board understands it, the results of that would be that 


any of the plans which are at this point encompassing 
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the activities that we are talking about, are at this 
point exempt from the Environmental Assessment Act by 
virtue of an exemption and that exemption would in fact 
no longer be effective should we deny approval for this 
undertaking to carry out those named activities. 

Is that not your understanding, Mr. 
Freidin? 

MR. FREIDIN: Well, I must say I was... 

THE CHAIRMAN: Or did I get it wrong? 

MR. FREIDIN: I was thinking about 
something else and didn't catch the whole part of 
everything you said. 

You have my position. I have indicated 
what I believe you are here to do; you are not here to 
approve old plans. 

THE CHAIRMAN: No, we know that. 

MRMERELDEN: 8A Witraon te 

THE CHAIRMAN: And we were not suggesting 
we were. | 

MS2“SEABORN: OeTuthink ,eMrewChairman,- you 
did repeat your same comments that you made earlier and 
just in addition to the earlier comments, one thing I 
should have mentioned as well is that one ramification 
of non-approval would be that on the 99 management 


units that we have there could then be an argument made 


Farr & Associates Reporting, Inc. 


Scoping Session 28849 


that individual environmental assessments that are 
particular to those management units would then have to 
be prepared. 

THE CHAIRMAN: In the future. In the 
future because it would not be covered by an approved 
Class EA. 

MS. SEABORN: Exactly. 

THE CHAIRMAN: That's right. 

MS. SEABORN: I am not sure if that helps 
Mr.isHannavsin’? termsiole-— 

THE CHAIRMAN: But the further argument 
to that, Ms. Seaborn, is: Is that until those 
individual environmental assessments were approved, no 
activity could take place either unless exempted. 

MS.@ SEABORN<®Sthatese ragnc. 

THE CHAIRMAN: Right, because they are 
caught by the Act. 

MR. FREIDIN: Mr. Chairman, as I 
understand Mr. Hanna as well, he is Saying: What 
happens if the planning process as put forward by the 
proponent is not approved, what are the consequences? 

We don't know obviously what planning 
process may eventually come out of this hearing, so it 
is certainly a question which is absolutely impossible 


of even addressing at this moment. It may very well be 
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that suggestions will be made that the proponent's 
suggestion for a planning process be changed by the 
Board. Those issues will arise during the case of the 
other parties, and we might well deal in Heplvyeewidence 
with the consequences of adopting some of the 
suggestions made as to how our suggestions should be 
changed. That's how I envisage this matter would work. 

THE CHAIRMAN: But I think he was going 
the one step further and saying: Suppose we deny 
everything. 

MR. CASSIDY: I was in jest a few minutes 
ago when I suggested we call Mr. Bradley as a witness, 
but we are talking about the hereafter and after a 
Board decision of that effect. 

And if we are talking about what you are 
going to ask these panel members when they get up on 
the stand, I suspect - again without having a crystal 
ball - they are got going to have the foggiest idea of 
what the Ministry of the Environment is going to do if 
the Board's decision is: Application denied. 

And, therefore, I don't think, with the 
greatest respect to Mr. Hanna, it is proper to raise 
this is Panel 17 cross-examination. 

THE) CHAIRMAN: © WelljisIl don't think it is 


proper for Mr. Bradley to be called either because I 
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would suggest that that may be undue influence on what 
the Board should do. 

MR. CASSIDY: Well, that was the part I 
was talking about in jest. 

THE CHAIRMAN: Our position is simply 
this: It is our jurisdiction now. We will pass the 
mantel at whatever time that we render a decision and 
then whoever has the jurisdiction under the Act to deal 
with it after us whether it is on appeal, the Minister, 
whatever, they carry on and exercise their own 
jurisdiction. 

I think it would be an unwarranted 
interference with our jurisdiction to speculate prior 
to our rendering any decision on this application as to 
what somebody else would do should we follow one course 
of action or another. I think that's inappropriate. 

MREAFREIDIN?92Thank: you; * Mre~ Chairman. 

MR. HANNA: Mr. Chairman, maybe I can get 
your direction on this. I think Ms. Seaborn captured 
the essence of what I was driving at. The do nothing 
in this particular case is: What if the planning 
process is denied, not the activity itself, and what 
consequences that has in terms of -- 

THE CHAIRMAN: But what is being asked to 


be approved are the activities. They have to be 
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approved within the context presumably of some process, 
there has to be certain things done before you go out 
and build a road-- 

MR. HANNA: Correct. 

THE CHAIRMAN: --or harvest a particular 
area, and that we have been loosely describing as a 
process to investigate and look at the impacts, 
positive and negative, before the decision is made to 
proceed with that activity. 

And, to that extent, the Board is looking 
at what that process might be, but what we would be 
approving are the activities of the four items. 

MR. HANNA: Mr. Chairman, one of the 
issues that has been long standing with respect to this 
application is whether or not this is actually an 
appropriate undertaking for a Class EA, but is this 
issue going to be brought before this Board, that's the 
points ithatiel quessHiswcomingwout;7isethat I think’ the 
Board - I guess what I am suggesting through this 
particular statement - is if the Board denies this as a 
class environmental assessment, what are the 
consequences - which I would say is a do nothing- don't 
follow through with the class Ber enc assessment 
approach and you go to an individual environmental 


assessment approach to deal with it, what are the 
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consequences of that? 

I would think that the Board, if it was 
going to consider that in terms of denying this 
application, would certainly want to have some 
understanding of what the implications would be if each 
timber management plan was dealt with as an individual 
EA. 

MS. SEABORN: Mr. Hanna, all I was 
suggesting in my comments is that I am not sure that's 
a question you want to pose to witnesses. I think that 
all that may well be subject to final argument at the 
end of the hearing and when I outlined those options 
those were the options in my mind I can see my client 
having if there was an approval. 

I am not giving evidence on that, just on 
my knowledge of environmental assessment work. There 
are various options that the government would have at 
that point and none of us, as you pointed out, Mr. 
Chairman, can decide now or speculate now what the 
government may do in the event that the Board doesn't 
approve this. I am not sure how the witnesses would be 
able to respond to that question. 

MR. HANNA: But is this not the catch 22 
of the do nothing alternative. I don't want to go on, 


but that clearly is one of the problems, is the do 
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nothing alternative doing nothing or what will happen 
in the event that the application is denied. 

THE CHAIRMAN: No, I think those are 
totally two different alternatives. One is a question 
in essence of law in the sense of what happens upon a 
denial of an application before the Board; the second 
question, which is normally the way a do nothing issue 
arises in the context of an environmental assessment, 
is with respect to the activities for which approval is 
sought. 

In other words, if the activity is 
building a road, what is the impact of not building a 
roadjimotsicarrying toute that activity: 

MR. HANNA: But I would suggest to you 
the point you are dealing with is the hereafter. To 
give you an example, if you don't build the road, what 
adjustments will be made to deal with the fact that you 
don't have a road there any more; that is the do 
nothing alternative in that respect. 

THE CHAIRMAN: The do nothing alternative 
in that respect, using your jargon, is whatever the law 
permits. 

MR. HANNA: Right. 

THE CHAIRMAN: At that point in time and 


if what the law permits is, is that any activity will 
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have to be dealt with under an individual EA before a 
plan can be approved, then that's the answer. 

In other words, you don't get a Class EA 
approval, you don't get authority to carry out the 
activity pursuant to the Class EA, presuming that this 
application is denied, what's your alternative at that 
point? Your alternative is, if you want to carry out 
the activity, to perhaps go under a different process 
at that point in time, an individual EA or, 
alternatively, the Minister and the Cabinet have other 
options available to them as we have already discussed. 

MR. HANNA: Well, Mr. Chairman, perhaps I 
Will leave this subject. The last thing I would say 
simply is that I am anticipating getting down to the 
point of argument and pointing to you perhaps an 
argument that these timber management plans should be 
dealt with on an individual EA basis and the Board 
being faced with the difficulty of deciding whether or 
not they should deny the application for that reason; 
and, if they do, what the consequences of that might be 
in terms of economic and social and whatever other 
aspects -- 

THE CHAIRMAN:Y9Al1ll rightio) But? thatemay 
properly be a matter for argument and submissions 


likely at the end of the case, certainly not for a 
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witness panel. 

MR. HANNA: Fine, Mr. Chairman. 

MR. FREIDIN: In relation to Forests for 
Tomorrow, they indicated that they would not be here. 
I just want to go on the record that I have a number of 
questions that arise out of their statement of issues, 


basically the very first three points that they have. 


igfers abe 
"“Proponent's failure to consider 
other viable alternative means in 
carrying out the purpose of the 
undertaking, including alternative 
approaches..." I assume what is meant 
here: 


",..to integrated resource management." 

I intend to be asking Forests for 
Tomorrow whether there is some other viable 
alternatives that they have in mind and will be 
suggesting to the witnesses. I assume, Mr. Chairman, 
that's a fair question to ask as a result of scoping. 
Secondly, 

"The Proponent's characterization of the 

constituent elements of timber management 

is an issue of cross-examination." 


I don't understand what is meant by that 
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and what the cross-examination is intended to be and I 
intend to seek clarification of that. 

"There is an indication that the basis 

for the conclusions of low, medium and 

high impacts assigned to various 

alternatives will be the subject matter 

of cross-examination." I want some 
clarification of that? 

In terms of the last item on their first 
page, criteria for granting bump-up requests, I think 
the Ministry's position is clearly on the record now. 
The Ministry of the Environment does not propose to 
indicate the basis on which the Minister of the 
Environment should exercise his discretion in granting 
bump-up requests other than to exercise it reasonably. 

In relation to NOTOA - I don't think they 
are here - I will be asking some clarification as to 
what Mr. Edwards meant by the term ‘intellectually 
honest'. He said that: 

"The Ministry's approach to timber 

management planning process isn't 

intellectually honest and whether that 
approach..." Anyway, I will just leave 
LtA 


Nishnawbe-Aski Nation. Can I please have 
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one moment, it may not be necessary to even raise this 
one. 
=a DLsSGussiony Of fathesrecord 

MR. FREIDIN: I guess Additional Issues, 
page No. 3: 

win? OUMEVIeW ee melt Says pent). ..MNR has 
failed to give any consideration to other 
alternatives which would alter components 
of their management system, including but 
not limited to planning team makeup, use 
of stakeholders..." et cetera. 

I would like to know, is the reference to 
the management system something different from the 
planning process and, if so, what is it? 

MS. KLEER: It is meant to be the same 
thing. 

MR. FREIDIN: Thank you. You also 
indicate, Ms. Kleer, that you intend to cross-examine 
on other alternatives. Can you give us any idea of 
what those other alternatives might be so that we, 
again, can be in a position to perhaps respond in some 
sort of helpful way? ri 

MS. KLEER: Well, the other alternatives 
that we are talking about are not alternatives to the 


undertaking, we are talking about alternatives to the 


Farr & Associates Reporting, Inc. 


24 


25 


Scoping Session 28859 


planning process as put forward. If you want further 
details on that, I mean that's going to be part of 
Sure = 

THE CHAIRMAN: You mean amendments to 
supposed conditions that might be attached? 

MS. KLEER: Yes. 

MR. FREIDIN: If I understand, are you 
Saying that those are changes you would want to the 
planning process? 

MS. KLEER: Insofar as they are changes 
to the terms and conditions that would result in 
changes to the planning process, yes, and it is 
specifically with respect to native communities. 

And what we will be doing or what we 
intend to do, at least as I see it now - and I am not 
going to be cross-examining on Panel 17 - I think the 
intention was that we would put forward to you as best 
we can at this time what we propose and ask for the 
Ministry's comment on that; i.e., proposed alternatives 
to how you intend to do your planning and compare that 
to what we intend to put in for plans. 

MR. FREIDIN: Mr. Chairman, I would 
suggest that that was the clear direction of the 


cross-examination of Mr. Hunter in Panel 15 when our 


“suggestion for the planning process was put forward. 
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It is not a proper subject matter to be 
dealt with in Panel 17 but is, of course, proper to be 
dealt with in their own case. I think we would be 
revisiting, in effect, Panel 15. They want 
alternatives -- 

THE CHAIRMAN: Well, it would be 
revisiting, but I think they are seeking the opinion of 
these witnesses as to a suggested change in the process 
put forward by the Ministry. 

MR. FREIDIN: But with respect, Mr. 
Chairman, Panel 15 was the panel which was put forward 
with the timber management planning experts to be asked 
questions about it. 

You will recall Mr. Hunter's 
cross-examination specifically said: I am asking you 
this question because what we want to have as a term or 
condition is this, and he put to those witnesses what 
the Nishnawbe-Aski Nation's suggestion was and an 
outline of their case and said: What do you think, and 
he went a certain way and there was a disagreement, he 
said: Okay, and he went on to the next thing. 

That is where that examination should 
have taken place and that's where it did take place. 
These people who are put up here are talking about 


alternatives to the undertaking, they are not talking 


Farr & Associates Reporting, Inc. 


24 


25 


Scoping Session 28861 


about alternatives to the planning process. 

THE CHAIRMAN: Ms. Kleer, there is some 
merit in what Mr. Freidin is saying because these 
witnesses are not here dealing with the process per se 
as opposed to how the requirements of the Act were met 
in terms of examining alternatives to and alternative 
methods of carrying out the undertaking. 

So you may be in a position of having to 
wait to put forward your suggestions in your own case. 

MS. KLEER: I guess our only point was 
that if the MNR had proposed as an alternative that you 
take out using the provincial guidelines, well that's 
part of their planning process; and in the same regard, 
other aspects would be part of their planning process 
as well, and that was the intention of this additional 
issue and, in fact, we don't intend to revisit and 
repeat what was done in 15. 

MR. FREIDIN: I think as long as there is 
not a repeat and they are not really looking at 
alternatives to the planning process, that's fine. 

The comment or the alternative 2 that 
does refer to with guidelines/without guidelines, that 
will be addressed in evidence-in-chief and to cha 
extent, cross-examination-- 


THE CHAIRMAN: Would be proper. 
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MR. FREIDIN: --would be relevant. 

THE CHAIRMAN: Okay. 

MR. FREIDIN: In relation to Grand 
Council Treaty No. 3, in relation to 2, subparagraph 
(f) it says: 

"Why were there no alternatives examined 

which involved the merits of more 

government as opposed to private 
participation in management and vice 
versa." 

And just for purposes of clarification, 
Mr. Colborne, can you advise whether you were referring 
to participation in management planning in that context 
or are you talking about who actually gets involved in 
carrying out the activities? 

MR. COLBORNE: I had in mind both. 

MRee ERE IDINGS SAntipriohtaee Welle totthe 
extent that it included who does it, you already have 
my view on that and we will discuss how we deal with 
that at a later time. 

MR. COLBORNE: I heard the previous 
discussion and I think I understood it, Mr. Chairman, 
and I would plan my cross-examination with that in 
mind. 


THE CHAIRMAN: Very well. 
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MR. FREIDIN: In relation to page 2, item 
No. 5, paragraph 4.1, which you will find on page 44 of 
the witness statement, Mr. Chairman, I would ask for 
some clarification as to what is meant by that 
paragraph because I am not too sure. I don't 
understand the point being made. 

MR. COLBORNE: At page 44, the last point 
on the page, percentage figures are stated 85 and 35, 
83 and 34 in regard to manufacturing jobs and 
manufacturing value added. I wanted that broken down 
to exclude jobs that do not occur in the forest as 
such. 

I think I may just be, by saying that, 
repeating what I said in the question, but I'm not 
clear on why it would be so difficult to do that and 
why that type of question would not be appropriate for 
this particular panel. 

My impression is that most of the 
industrial jobs are in manufacturing plants and perhaps 
even further down the manufacturing process, perhaps 
plants which process a product which has already been 
processed at least once at manufacturing plants. 

The reason why I want to pursue that 
point is that I want to get some better idea of what 


the effect on my clients would be given this particular 
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alternative; that is, the timber management 
alternative, on account of the fact that most of them 
do not live and, therefore, do not have access to jobs 
in manufacturing further down the line or perhaps you 
describe it as up the line. That's the question. 

MR. FREIDIN: So, in effect, you really 
want to know what percentage -- see, this paragraph 
dealt with manufacturing and value added and you are 
talking about employment in the bush, is that the idea? 

MR. COLBORNE: Yes. 

MR. FREIDIN: You want figures on the 
amount of employment of people who work in the forest 
as cutters, skidder operators and that sort of thing as 
opposed to in the plant doing manufacturing. 

MR. COLBORNE: Yes. But is that what 
manufacturing jobs means? 

MR. FREIDIN: No, manufacturing jobs did 
not include people in the bush. They will be people in 
the mills. 

MR. COLBORNE: Mr. Chairman, maybe this 
is something Mr. Freidin and I can sort out. It may 
better belong in an interrogatory. I don't want to 
take up the time now. 

THE CHAIRMAN: Okay. Well, have the 


discussion and seek the clarification that you want. 
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In any event, it appears that the question based on the 
evidence is probably appropriate. He just wants to 
know how he can go about answering it. 

MR. COLBORNE: Very well. 

MR. FREIDIN: Okay. If I can do the same 
thing with the next couple of points I had. In 
relation to No. 7: 

"Has there been any evaluation of the 

comparable social and economic hardship 

caused to Indian communities due to their 
exclusion from their traditional lands 
and resources by the actions of 

the proponent." 

I take it there is a suggestion in the 
question that there have been actions of the proponent 
which Treaty No. 3 are suggesting have excluded them 
from their traditional lands and resources. 

And #eif*@thateis®soyecouldemr. Colborne 
provide some particulars as to the actions of the 
proponent that are suggested have excluded them and in 
what respect, how have they been excluded so that we 
can deal with the question. 

MR. COLBORNE: That will be the subject 
of a great deal of my client's evidence, that it is the 


Ministry of Natural Resources that has destroyed the 
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native economies and that the Ministry of Natural 
Resources is the very specific source of a high 
proportion of the problems within the native community, 
the problem being that the Ministry of Natural Resoures 
has denied my clients access to the lands and resources 
to which they say they have not only legal title, but a 
general right to derive a benefit from. 

THE CHAIRMAN: Well, that is a matter of 
considerable, I won't say debate, but some of those 
issues haven't been settled, and I am not sure that all 
of those issues or any of those issues are going to be 
settled before this Board either. 

MR. COLBORNE: No. 

THES CHATRMAN@ & lemean ascabelote Of thispis 
before the courts, as you well know. 

MR. COLBORNE: I don't agree, not as it 
affects my client. I am not going to ask this Board to 
be ruling on questions that are clearly beyond its 
Gibkewkictsbtraheckelgur leh Se AX@L IIL ey=y Rs least attempting to 
bring evidence that has to do with what I will be 
arguing is exclusion from the benefit of resources of 
my clients and their communities generally, which I 
think is within the powers of this Board and relevant. 

MR. FREIDIN: If I can just respond, Mr. 


Chairman, to the extent that that would involve again 
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an allocation or licensing or distribution of benefits, 
you have my submissions on that. 

Are you suggesting, Mr. Colborne -- 

THE CHAIRMAN: Just a moment. I mean, 
this is sort of -- particularly if Mr. Colborne 
indicates that a good part of his case is going to deal 
with this, does not that call for some kind of 
determination as to who properly is entitled to the 
resource before you can argue exclusion? 

MR. COLBORNE: Doesn't your question, Mr. 
Chairman, suggest that there is an onus of some kind? 

THE CHAIRMAN: No, I‘m suggesting that if 
your clients are claiming entitlement to certain 
resources - and that is an issue that I would suggest 
is beyond the jurisdiction of this Board in terms of 
determining - do not many of your concerns relate to 
the fact of entitlement; in other words, does not the 
question of who is entitled to the resource precede any 
question of whether or not there has been an exclusion? 

For instance, if it turns out as a result 
of land claims or any other proceedings or negotiations 
which are beyond the jurisdiction of this Board that 
the Ministry is entitled to the resource, then doesn't 
that colour whether or not they would be guilty of 


excluding your clients from that resource? 
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MR. COLBORNE: If it had been the 
evidence of the proponent that Indians did not have any 
such entitlement, then I believe I would have to agree 
with you, it would not be for me to bring forward 
Witnesses that would be attempting to persuade you that 
their assertion was wrong, because that would be 
putting the legal question of entitlement before you. 

What I heard the proponent's witnesses to 
say is that the Indians do have entitlement but they 
don't know how much it has not been resolved, and I 
think that the evidence being in that state it permits 
me to call the kind of evidence that I have referred 
to, but not to ask you to somehow quantify the level of 
entitlement, that I will not be asking you to do, but I 
would be proceeding on the basis that -- 

THE CHAIRMAN: Well, what would you be 
asking us to do, okay? That is not what you would be 
asking us to do, but what would you be asking us to do? 

MRemeGOLBORNEcey L wouldeprefersanot to 
attempt to characterize it briefly at this time, if you 
would grant me that indulgence, Mr. Chairman. 

THE CHAIRMAN: Only to this extent, and I 
I think you should give this some consideration, if 
your cross-examination on this panel is going to be 


relying to some extent on what you would be asking this 
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Board to do, and if we determine that what you are 
asking us to do is clearly outside our jurisdiction, 
then that line of questioning becomes somewhat 
redundant or irrelevant-- 

MR. COLBORNE: Yes. 

THE CHAIRMAN: --to what we can do about 
a ee 

MR. COLBORNE: Yes. 

THE CHAIRMAN: So it's a chicken and egg 
type situation, you don't want to tell us at this point 
what you are going to ask us to do, and yet you want to 
be permitted to cross-examine in an area which you told 
us might be beyond our jurisdiction if we so decide. 
That is the dilemma. 

MR= SFRELDINS?°Do Viitakerit 7OMr.eChatrman: 
that you are questioning some clarification as to what 
Treaty No. 3 is asking so that you can determine what 
may or may not be a relevant line of questioning? 

THE CHAIRMAN: Well, it's hard for us to 
decide whether this line of questioning is appropriate 
for this panel based on what Mr. Colborne has said if 
we don't know whether what he is asking as a result of 
this questioning is within our jurisdiction. 

MR. FREIDIN: I agree, Mr. Chairman, but 


as I understand it, one of the purposes of the scoping 
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session is to get these sort of issues on the table so 
you can scope the cross-examination. 

THE CHAIRMAN: That is what I'm 
suggesting. We can't make that determination without 
really knowing what he's asking of us, to determine 
whether or not it's relevant in the first place. 

MR. BEREIDIN: @eRight 2) And *itremight very 
well be, I think two steps are required: I think Mr. 
Colborne should be asked to advise the Board what it is 
he's seeking, if it falls within the parameters of what 
in the Ministry's position is beyond your jurisdiction, 
then I assume we are going to have that issue dealt 
with, and between the combination of the two, we will 
be able to determine what is not appropriate scope or 
is a proper scope for cross-examination. 

But we can't achieve that purpose unless 
we find out what it is Mr. Colborne wants. 

THE CHAIRMAN: We are not attempting, Mr. 
Golbornes,stompry out vofPyou ani advancetof you 
presenting your evidence what your evidence is, but you 
are embarking on an area that you yourself recognize is 
in some state of evolvement. 

MR. COLBORNE: Yes. 

THE CHAIRMAN: And, consequently, what 


you will be asking us to do as a result. Suppose that 
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your cross-examination is very effective and presumably 
in the course of your own case you will be asking for 
the Board to be persuaded to rule in a certain way in 
accordance with the direction that your questioning is 
taking. 

Does it not depend to some extent though, 
vis-a-vis your client, as to whether we have got the 
jurisdiction to go in that direction? 

MR. COLBORNE: Mr. Chairman, I'm quite 
aware from previous occasions at this hearing when this 
point has arisen that it is a matter of concern that at 
the time when my evidence is called it will no doubt be 
addressed, and I suggest that that is the more 
appropriate time to address it rather than in 
discussion of what I'm going to spend my half day or 
less asking. 

THE CHAIRMAN: Okay. 

MR. COLBORNE: But I don't mean to leave 
itirightethere=: afr yous wouldiver! mei-= 

THEs CHATRMANe wNopeiie thinker 

MR. COLBORNE: Because I know that this 
is an issue, I would be cross-examining this panel in a 
manner no differently than I would if I was 
representing a community of persons who did not have 


the entitlement claim but merely a community of persons 
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who lived in the forest and whom I could say, because I 
know I can prove it, gain very little benefit from the 
industrial operation going on around them. 

THESGHAGRMAN SGPALLerightsarl-thinksfor 
the purpose of the scoping session the Board is going 
to decide it in this fashion: Given the fact that you 
are not going to be taking an excessive amount of time 
in any event in your examination, the Board doesn't 
feel that it will force the issue at this time and we 
will allow you to present your submissions regarding 
the Board's jurisdiction vis-a-vis your client at the 
time you present your evidence. 

And if you want to proceed with some 
questions of this panel, they may not be able to answer 
your questions or they may be unwilling to answer your 
questions, but you can proceed with your 
cross-examination on that basis. 

In any event, if we should determine 
later on that it's beyond our jurisdiction what you 
want, the Board does not feel in this case that we will 
have unduly wasted a great amount of time. 

MR. FREIDIN: Mr. Chairman, you are 
opening the door for Nishnawbe-Aski Nation to do the 
same thing. 


THE CHAIRMAN: Well -- 
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MR. FREIDIN: In my respectful submission 
either it's in or it's out. We have the opportunity to 
deal with the issue before cross-examination starts on 
Panel 17. I don't see that there is a reason not to 
deal with it. 

---Discussion off the record 

THE CHAIRMAN: Just a moment. 

Yes, Mr. Colborne? 

MR. COLBORNE: Just a brief point, Mr. 
Chairman. I suggest that perhaps Mr. Freidin has found 
something in our statement of issues that I didn't 
intend to put there. 

With the exception of 2(h) which is on 
the first page, I did not intend to raise entitlement 
or ownership issues in this statement of issues. So I 
wonder if we are dealing with an issue which Mr. 
Freidin has perceived but maybe on the basis of a 
misreading of the intention of our statement of issues. 

MR. FREIDIN: Mr. Colborne's submissions 
on Item No. 7, if I heard him correctly, indicated that 
he was in fact talking about the economic benefits that 
accrue to various people as a result of the activities 
which, in my respectful submission, falls squarely 
Within entitlement, allocation or licensing, whichever 


way you want to cut it. 
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Let me just ask another question. Wen 
he says that they have been excluded by the actions of 
the proponent, are the actions of the proponent - let's 
start here - are they the actions of timber management 
that you are referring to as defined; access, harvest 
renewal, and maintenance; not who does it, but the 
actual activities and how they go about accommodating 
the concerns of other people? 

MR. COLBORNE: Mr. Chairman, maybe it's 
the lateness of the hour, but I think that there are 
two distinct questions; one of which is the one raised 
by Mr. Freidin some time ago when he filed the excerpt 
from the regulation and questioned whether allocation 
decisions were properly within your jurisdiction. 

The second one is the one I thought he 
was raising a few minutes; and, that is, whether this 
Board can properly hear evidence that really is more 
tending towards questions of Indian rights to lands and 
resources. 

Now, insofar as that first question is 
concerned, I thought that there was going to be 
discussion and, if necessary, further submissions on 
Lhat en lsvichats.. 

MRESERELDING: ©) don-t restrict my 


comments to Indians' rights to land and resources, it's 
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raised by an Indian group. 

THE CHAIRMAN: Well, Let's answer his 
questions in order. With regard to the first 
submission, yes, we understood that the parties would 
consult amongst themselves; if they couldn't agree with 
Mr. Freidin's position regarding licensing and 
allocation, then it would be referred back to the 
Board, okay. I thought that was the way we decided to 
deal with that issue. 

MR. COLBORNE: That is what I thought as 
well, and I thought then that we were dealing with a 
separate and second issue but, in Mr. Freidin's most 
recent comments, it appears that he has the two -- that 
he is dealing with them as one. And if they are one, 
then has not this point been agreed in terms of 
procedure? 

MR. FREIDIN: I would be dealing with 
them as one if actions of the proponent referred to 
licensing or allocation.»,. I don't know what. the: actions 
are that Mr. Colborne is suggesting have been engaged 
in by the proponent which have caused the exclusion 
referred to. That is why want clarification on it. 

MR. COLBORNE: I have no hesitation on 
saying that they include licensing and allocation. 


MR. FREIDIN: And what else? 
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MR. COLBORNE: But are not restricted to 
that. 

MR. FREIDIN: And what else then, I need 
to know that. 

MR. COLBORNE: Well, they include 
probably thousands of charges under the Fish and Game 
ACG. => Fand sdon iGeworryeemn. Freidinj, «=. m not "going! to 
be cluttering the evidence here with proof of these, I 
mean, you were the prosecutor on many of them - but it 
includes a very wide range of Ministry of Natural 
Resources activity which our evidence will be it has 
had the effect of excluding members of the communities 
that I represent from access to the resource. 

MR. FREIDIN: My submission is simply 
tis, Mra. Chairman:** Tomthe: extent@that’ the activities 
or the actions of the Ministry are alleged to have 


caused an exclusion, they are not the activities of 


access, harvest, renewal and maintenance, I would 


submit that it would be an irrelevant line of 
questioning and should not be permitted by the Board; 
and, if you agree, I think the direction should be 
provided in that regard. 

MRS. KOVEN: Mr. Colborne, when I read 
this question it seemed to me that it was a very basic 


one and I haven't put the interpretation on it at all 
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that Mr. Freidin has, and that very basic question 
seemed to be: Because of an activity such as 
harvesting and one that might be taking place adjacent 
to a reserve land for example, would that somehow 
affect the native person's ability to hunt moose, 
because there was a noisy harvest operation taking 
place next to a reserve and that would infringe on the 
ability of an individual in that community to trap a 
moose or to trap other wildlife or to do whatever. And 
that was a very basic interpretation that I made of 
your question. 

The second part of that was: Has the 
Ministry ever looked at it in any sort of a research 
framework to see exactly what the cost to the native 
community has been of these sorts of activities in the 
vicinity of lands where these communities are located. 
And that was sort of the basic understanding that I had 
about that question. 

And now you are saying that that is not 
the case, that it's a much more complicated, one along 
the lines of what Mr. Freidin is saying. 

MR. COLBORNE: It included what you 
understood it to mean, but that was only one part of 
it. It was intended to convey a much broader and more 


comprehensive concern, yes. 
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MRS. KOVEN: A historical concern? 

MR. COLBORNE: It would include the 
historical component, yes. 

MRS. KOVEN: And a concern about the 
future? 

MR. COLBORNE: Absolutely. 

THE CHAIRMAN: Which includes elements of 
entitlement. 

MR. COLBORNE: I cannot bring evidence on 
behalf of my clients that does not deal with 
entitlement because that is the basis of their 
political stance in relation to the proponent, but the 
evidence would not necessarily be different than 
evidence that might be called, for instance, by the 
Municipality of Red Lake which is one of the parties if 
the members of that municipality said that as a result 
of the planning and management process they were, as a 
community of people, denied access to the benefit of 
the resource that surrounded them. 

THE CHAIRMAN: On Crown lands. 

MR #-COLBORNE ss On Crownrsland. I would not 
be designing my cross-examination of Panel 17 to 
confront or elicit questions about those Indians of the 
witnesses as to Indian rights under treaties, that is 


not my intention at all, and I'm not sure that they 
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would really be the appropriate witnesses to answer 
those questions anyway. 

THE CHAIRMAN: Well, Mr. Freidin, to the 
extent that Mr. Colborne wants to question concerning 
the activities of the Ministry on Crown lands within 
the area of the undertaking and the impacts of those 
activities on his clients, that is appropriate. 

MR. FREIDIN: Mr. Chairman, firstly, to 
the extent that those activities are other than the 
four activities which have been referred to, my 
submission stands, that they are not the proper matter 
of cross-examination. 

Mr. Colborne has indicated that he 
intends to cross-examine on a number of matters which 
include matters of entitlement as I understood him, 
subject to your ruling, and matters which are not 
restricted to the four activities. I repeat, that is 
not the proper subject matter of the hearing. 

Secondly, Mrs. Koven, you indicated that 
your initial reading was that it was the effects sort 
of next to a reserve which may have an impact. With 
respect, again, that again was the very subject matter 
of one of the lines of Eretttet am Raion of Mr. Hunter 
in Panel 15. He asked Mr. Fleet and I think Mr. 


Multamaki and maybe Mr. Bisschop: How do you deal with 
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planning activities next to reserves. All of those 
issues as to how you go about planning or taking into 
account the concerns of the native people, whether it's 
next to their reserve or whether it's far away from 
their reserve and related to trapping or hunting, are 
matters dealing with the planning process which was 
dealt with in full in Panel 15 and it should not, in my 
respectful submission, find their way or weave their 
way back into Panel 17 because it's sort of a catchall, 
it's dealing with alternatives to the undertaking and 
the appropriateness of class environmental assessment; 
it's not, in my respectful submission, an opportunity 
to rehash old evidence. 

And I'm very concerned that the Board 
provide the direction which is required now so that my 
witnesses can prepare appropriately and we avoid me 
jumping up and down and objecting based on the line of 
cross-examination. 

We have to know what it is they want, to 
find out now whether it's proper cross-examination or 
not. 

---Discussion off the record 

THEEGHALRMAN tanh leenight seeMrssFreidin, I 

think the Board is going to reserve on providing these 


directions overnight so that we can give it some 
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consideration. 

MR. FREIDIN: Okay. And the last matter 
then is No. 8 which is at page 62. It's in relation 
to -- again, I guess I would just ask Mr. Colborne if 
he could perhaps clarify what suggestion is being made. 

I assume there is a suggestion being made 
in the question when you say: 

"those rights are recognized and provided 

for in management planning." 

Are you referring to Indian treaty rights 
should be recognized and provided for in management 
planning, do I interpret that correctly? 

MR. COLBORNE: My reading of the 
paragraph in question on page 62 is that under timber 
management there is increased hunting and fishing and 
other things. The question is: Does that mean that 
the hunting and fishing of Indians is thereby 
diminished? 

MR. FREIDIN: As a result of the 
increased pressure your by non-natives; is that what 
you're saying? 

MR. COLBORNE: Yes. We can either assume 
that there is only so much there or we can assume our 
competition between native and non-native. 


THE CHAIRMAN: Well, that was partly 
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answered today I think in your absence where I think 
some evidence came in today that the subsistence rights 
for natives comes off the top. 

MR. COLBORNE: Only very, very recently 
and only partially and only because enforced by the 
courts. 

THE CHAIRMAN: Well -- 

MR VEREEDIN: Wethat!iis notowhat. the —-— 

THE CHAIRMAN: Well, that is certainly an 
area I think that could be explored, Mr. Freidin, if 
that is what he is referring to. 

MR. FREIDIN: I'm not familiar with the 
evidence. I raised the question again, because if it 
was an indirect way of attempting to get into what 
those treaty rights were, or if you had to determine 
what those treaty rights were before you could answer 
the question, then the answer would probably be: We 
can't answer that because the rights are not clear and 
they are being dealt with, et cetera. So I just raise 
it that that might likely be the position. 

ANGgsL Lael mCoulLdsajusSteoqorbackstorMs soKieer. 
Can you advise whether you will be suggesting in your 
cross-examination alternatives to the undertaking? 

You indicated that the reference to 


alternatives to was to the planning process and we had 
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that discussion. Will there be any suggestions that 
there are other alternatives to the undertaking. 

MS. KLEER: With respect to paragraph 3, 
if you say that allocation is included and that becomes 
an alternative to the undertaking to add in, to that 
extent that is the only alternative to the undertaking 
that we would be interested in. 

MR. FREIDIN: Thank you. 

So are we going to adjourn for the 
evening or adjourn for -- we have that other issue that 
we were going to deal with, Mr. Hanna's issue, you were 
going to look at the transcript. 

I have a suggestion, Mr. Chairman. It's 
getting late -- 

THE CHAIRMAN: We weren't going to deal 
with Mr. Hanna's issue tonight. 

MReaiFRETDINcSEOh 2p Alsi ohte es Well, 
good, because if you were going to deal with with -- 
you will get back to us tomorrow then on these matters? 

THE CHAIRMAN: Well, we will try and get 
back to you tomorrow on the issue regarding the scope 
of Mr. Colborne's cross-examination. 

We are going to have to review the 
transcripts and we will get back to you within a 


reasonable period of time on Mr. Hanna's issue, and 
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that is one that may require more elaboration on and 
maybe submissions of other parties. 

MR. FREIDIN: It may very well be that we 
could deal with these issues during any time that the 
Board may grant Ms. Murphy to prepare her final 
re-examination questions, so that we use every possible 
second. 

THE CHAIRMAN: That's a possibility. 

MS. SEABORN: Mr. Chairman, then just add 
to the list for tomorrow I would still like to have 
some clarification about what is intended with this new 
area of concern planning package that is, as I 
understood Mr. Freidin's comments earlier, was going to 
be introduced in Panel 17. So perhaps that could be 
left until tomorrow as well. 

MRoerReELDIN:s Sure. 

THE CHAIRMAN: OkKay. 

MR. HANNA: Mr. Chairman, I just wasn't 
clear there. Are you suggesting we are going to deal 
with the purpose matter tomorrow? 

THE CHAIRMAN: I doubt if we are going to 
deal with the purpose matter tomorrow. We are going to 
review the transcripts, I don't know if we will get to 
it before tomorrow. 


MR. HANNA: The only reason I rise is 
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because, unfortunately, I will not be here tomorrow and 
I would advise the Board, unfortunately I don't expect 
to be here. 

THE CHAIRMAN: That's all right, we will 
deal with that at some other point. We can certainly 
deal with Mr. Colborne's concerns possibly tomorrow. 

MR. FREIDIN: Right. And I would ask 
other counsel in relation to the submissions that I 
made with the two documents I provided, if they could 
contact me and indicate whether there is an agreement 
so we can determine whether we have to take any further 
steps. 

I will be at the office or I will come 
over here first thing in the morning. Eight o'clock 
tomorrow? 

THE CHAIRMAN: 8:30. 

MRAPeERELDUIN sae8i 30). 

THE CHAIRMAN: Thank you. 

---Whereupon the hearing adjourned at 7:15 p.m., to be 
reconvened on Wednesday, November 29th, 1989, 


commencing at 8:30 a.m. 
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